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THE CODE OF ORIENTAL CANON LAW 
DE RITIBUS ORIENTALIBUS 
AND DE PERSONIS 


Part I[I—Inpivinva. InstitruTEs * 


EXT those canonical institutes will be presented which 
differ from the Latin discipline. But we must first 
note that there are many changes in these institutes 

which correspond to the Latin Code, as they are now found in 
the Oriental Code. The logical order of this exposition would 
therefore be: (1) an explanation of those institutes which cor- 
respond to similar institutes in the Latin Code, but neverthe- 
less display some differences; and (2) an explanation of in- 
stitutes proper to the Oriental law. We prefer, however, to 
follow the order of the Oriental Code, and both classes of in- 
stitutes will be treated as they occur in the canons. 


Tirte I. DE RITIBUS ORIENTALIBUS 


The canons in this title ** have already been treated, under 
“ General Characteristics.” They deal with interritual law.” 
It is necessary to add a brief explanation of the concept of 
“rite”? and to consider the determination of Oriental rites in 
the concrete. 


*Part I of this article appeared in the April 1959 number of Tue Jurist 
and was concerned with the general characteristics of the Oriental Canon Law 
promulgated by the motu proprio Cleri sanctitati of August 15, 1957 (AAS, 
XLIX [1957], 433-603). 


28C. 1-15, of MP Cleri sanctitati. 
29Tue Jurist, XIX (1959), 230-239. 
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A. The Concept of Rite 


Rite may be taken in two ways: 

(1) Rite in the liturgical sense indicates, first of all, the 
liturgical act—either in the singular (¢.g., to add water to 
wine in the course of the divine Liturgy) or taken as a com- 
plex of several such acts (e.g., the rite of baptism); next it 
means the complex of liturgical laws and customs (as in c. 2 
of the CIC); finally it means the whole liturgical family.* 

(2) Rite in the canonical sense has a wider comprehension 
than the preceding concept. It includes not only liturgical 
matters but also the entire body of law, the whole discipline 
of a determined group of the faithful,** which is fully acknowl- 
edged by the Holy See as independent, automomous, su 
iuris.** 

In defining rite in the canonical sense, we may distinguish 
two elements, material and formal. The material element 
embraces the coetus fideliwum and the entire canonical and 
liturgical discipline governing this body of the faithful. The 
formal element is the act of the competent authority (which 
in this case must be the supreme authority of the Church), 
by which the determined group of the faithful is recognized, 
acknowledged as autonomous, and distinguished from others. 

30 “ Adhibendo ergo simul haec quatuor criteria [i.e., of churches, doctrine, 
language, and ceremonies] distinguimus hodie in Oriente quinque ritus seu 


familias liturgicas.”—Raes, Introductio in Liturgiam Orientalem (Rome, 1947), 
p. 8. 


81 Fr, Herman first defined rite with the expression ordo iuris: “ Ritus est 
ordo iuris ecclesiastici quo non solum res liturgicae sed universa quoque 
disciplina unius partis Ecclesiae universalis ordinatur.”—“ De ‘ritu’ in iure 
canonico,” Orientalia Christiana, XXXII (1933), 105. Later, in anticipation of 
the definition given in the new Oriental Code—through which will be achieved 
the unification of Oriental Canon Law and the suppression of the disciplines 
of individual Churches (namely, ordines iuris)—he substituted coetus fidelium 
for ordo iuris: “ Ritus iuxta significationem de qua agimus intellectus definiri 
potest: Coetus fidelium qui propriis regitur legibus et usibus antiqua tradi- 
tione innixis, non solum quod ad res liturgicas sed etiam ad canonicam 
disciplinam attinet, et qui tamquam autonomus et a ceteris distinctus a S. 
Sede agnoscitur.”—“ De conceptu ‘ritus,”” THe Jurist, II (1942), 338. 


82C. 303 of MP Postquam Apostolicis litteris. 
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In the new Oriental Code, in canon 303 of MP Postquam 
Apostolicis litteris, De Verborum Significatione, the formal 
element of rite is expressly determined, namely, the acknowl- 
edgement of the Church by which a certain rite is formally 
constituted: “ aliique ritus quos uti sui iuris expresse vel tacite 
agnoscit Ecclesia.” 

In what sense is the term rite used in the Oriental Code? 
Just as the CIC does not, for the most part, deal with liturgical 
rites,** but only with canonical rites,** the same must be af- 
firmed with regard to the Oriental Code. It is evident at once 
from the expression in the above-mentioned canon 303, Ritus 
orientales de quibus canones decernunt, that the Code will 
deal with rite in the canonical sense only.** 

The same meaning of rite is evident also in the canons of 
MP Cleri sanctitati. in canons 6-14, the legislator is clearly 
concerned with rites in the canonical sense, since ascription to 
or transfer from a canonical group has reference to rite in the 
canonical sense. 

In addition, the canonical meaning of rite is clearly used in 
$1 of canon 1. This speaks of rites in the canonical sense 
when it states the general principle requiring preservation of 
the Oriental rites on account of their great antiquity, which 
is an ornament to the whole Church and the expression of the 
divine unity of the Catholic faith. 

Rite is conceived in the same sense in § 2 of the canon. In 
it an obligation is imposed on Patriarchs, Archbishops, and 
all Hierarchs (including Latin Ordinaries if they have mem- 
bers of the Oriental faithful under their jurisdiction) ** to see 


33 C, 2 of CIC. 

34 Cf. Herman, “ De ‘ritu’ in iure canonico,” passim. 

35 “Additur ‘de quibus canones decernunt,’ ut apparet, sine dubio agi de 
canonibus, seu de iure canonico, non de divisione rituum liturgicorum ut 
talium.”—Herman, “De Motu Proprio ‘Postquam Apostolicis’ d. 9 Febr. 


1952 ad Ecclesias Orientales dato,” Monitor Ecclesiasticus, LXXVII (1952), 
259. 


36C. 15. 
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to the preservation, observance and avoidance of change of 
the rites, that is, in matters of discipline and of the liturgy. 

Again, §3 of canon 1 employs the same sense when it pro- 
hibits all clerics and religious from making any suggestions to 
the clergy or faithful of another rite which might result in 
contempt for the rite or the introduction of changes. 

Finally, the other canons of the title De ritibus orientalibus 
confirm this meaning. As a last example, the canonical sense 
of rite is understood in canon 2, despite the fact that the canon 
deals principally with the liturgy. In it the requirement that 
the form of matrimony, according to the general principle of 
this canon, must follow the rite of the priest and not that of 
the spouses, is concerned with the canonical rite, not the lit- 
urgical rite. 


B. The Determination of Oriental Rites 


The second problem which must be mentioned under the 
title De ritibus orientalibus concerns the determination of the 
Oriental canonical rites in the concrete. In ec. 303, MP Post- 
quam Apostolicis litteris sets down two norms: 

(1) Nominatim the groups of canonical rites or the original 
rites from which the individual canonical rites now existing 
arose are determined. These original rites or groups of rites 
are five, according to this canon: Alexandrian, Antiochene, 
Constantinopolitan, Chaldean, and Armenian. 

It should be noted at once that in the present law, of these 
five only the Armenian rite has any application. The law is 
concerned with the actual, existing rites, and not with the his- 
torical or original rites, namely, Alexandrian, Antiochene, 
Constantinopolitan, Chaldean. This may be illustrated by an 
example: A Rumenian pastor, although he belongs to the 
Byzantine group (of the original rite of Constantinople), can- 
not validly assist at the marriage of two persons of the Ukrain- 
ian rite, likewise of the Byzantine group. He is not a pastor 
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of the same actual rite of the parties, and this is required for 
valid assistance at matrimony: modo sint sui ritus.** 

We must therefore affirm that the original rites (with the 
exception of the Armenian) are not rites in the same sense as 
are the existing rites. Thus the assertion of Fr. Herman must 
be distinguished: “_Idem momentum atque quinque illi ritus 
habent in iure dein eorum partes quatenus eas uti ritus sui 
iuris expresse vel tacite agnoscit Ecclesia.” ** 

The reason that the Armenian rite must be mentioned sep- 
arately is that it lacks derivative rites. Both historically and 
actually it is a single rite. 

(2) The second norm given in the above-mentioned canon 
303 refers to the derivatives of the four original rites, that is, 
the rites which actually exist now. The canon says: aliuque 
ritus quos uti sui iuris expresse vel tacite agnoscit Ecclesia. 

These derived rites are rites in the full canonical sense and 
in fact are the only rites under consideration in the law—in 
addition to the distinct Armenian rite. For the constitution 
of one of these rites the formal element, as already explained, 
is acknowledgement by the Church, that is, by the Holy See 
as the supreme authority in the Church. 

According to these norms, then, there are at present seven- 
teen Oriental rites, the canonical rites in vigore. They may 
be listed according to the five original rites or groups: 

Alexandrian: (a) Coptic, and (b) Ethiopic. 

Antiochene: (a) Malankar, (b) Maronite, and (ce) Syrian. 

Constantinopolitan: (a) Bulgarian, (b) Georgian, (c) Greek, 
(d) Melkite, (e), Italo-Albanian, (f) Rumenian, (g) Russian, 
(i) Serbian, and (j) Ukrainian (Ruthenian).*® 

Chaldean: (a) Chaldean, and (b) Malabar. 

Armenian. 


87 MP Crebrae allatae, c. 86, $1, n. 2. 


88“ De Motu Proprio ‘Postquam Apostolicis’ d. 9 Febr. 1952 ad Ecclesias 
Orientales dato,” loc. cit. 


39In recent documents the Holy See uses both names for this rite, e.g., 
pro fidelibus ruthenis seu ucrainis. Cf. AAS, LI (1959), 107-109. 
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Titte II. DE PERSONIS PHYSICIS ET MORALIBUS 


Chapter I. De personis physicis 


C. 17 (CIC, ec. 88); In the Oriental law a major person 
must be 18 years old. Nevertheless, for perpetual religious 
profession one must be 21 years of age.*® 

C. 22 (CIC, ec. 94): This canon treats of the subjection of 
the faithful to a Hierarch and to a pastor of another rite. 

C. 24 (CIC, ec. 96): The Oriental computation of degrees 
in the oblique line of consanguninty (tot sunt gradus quot 
personae in utroque tractu, stipite dempto).** 

C. 25 (CIC, ec. 97): The Oriental concept and species of 
affinity.*? 


Chapter II. De personis moralibus 


C. 30 (CIC, ec. 102) and c. 31: These canons are concerned 
with moral persons which lack members (quae membris caret, 
ce. 31), or which do not have the required number of members 
(numero membrorum voce activa fruentium destituta, quae 
ad norman iuris ad actus exercendos requiruntur, c. 30, § 3). 


Titte III. De CLERICIS IN GENERE 


C. 40 and c. 62, § 2: Canon 40 does not have a correspond- 
ing canon in the CIC. Here the special discipline of some 
Oriental Churches is preserved, by which subdeacons remain 
permanently in their order and are not admitted to the higher 
orders of diaconate and priesthood.** In this matter the proper 


40 MP Postquam Apostolicis litteris, c. 107. 


41Cf. MP Crebrae allatae, c. 66, §4, and the commentaries on it: Coussa, 
Epitome Praelectionum de Iure Ecclesiastico Orientali, Vol. III, De Matri- 
monto (Romae, 1950), pp. 120 ss.; Galtier, Le Mariage (Beyrouth, 1950), p. 
164; Herman, “Adnotationes ad Motu Proprio Crebrae allatae sunt,” Periodica, 
XXXVIII (1949), 103. 


42 Cf. MP Crebrae allatae, c. 67-68, and the commentaries on them: Coussa, 
ibid., pp. 130 ss.; Galtier, ibid., pp. 166 ss.; Herman, ibid., p. 103. 


43 “Chez les Syriens, les Chaldéens, les Coptes, les Ethiopiens, des laiques 
mariés recoivent le sous-diaconat et contractent éventuellement, devenus 
veufs, un seconde mariage.”—Cf. C. de Clercq, Histoire des Conciles, t. XI, 
part. 2 (Paris, 1952), p. 1029; Coussa, op. cit., p. 99. Marriage after sub- 
diaconate is now invalid, in virtue of c. 62 of the new matrimonial law (MP 
Crebrae allatae). 
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particular law is to be followed. In addition mention must be 
made of deacons who remain in that order permanently and 
are not promoted to the priesthood; they are referred to in ec. 
62, § 2. 

C. 41, 42: These canons do not correspond to any canons in 
the CIC.** 


Chapter I. De clericorum adscriptione 


C. 44, 62 (CIC, e. 111, § 1): With regard to clerical “ ascrip- 
tion ” (incardination) and dismissal (excardination) the prin- 
ciples in the Oriental Code are the same as in the CIC. The 
following differences may be noted: 

(1) Ascription may be to one of three moral persons: the 
eparchy (c. 44—CIC, e. 111, § 1), the religious institute (c. 
46—CIC, ec. 111, $1), or, according to particular law, the 
patriarchate (c. 52). 

(2) C. 45 (CIC, e. 111, § 2): In the Latin Church there is 
only one sacred rite by which first incardination is effected, 
namely, tonsure. In the Oriental Churches there are various 
sacred rites which have the effect of ascribing a cleric to an 
eparchy, etc., namely, the sacred rite by which one becomes a 
cleric: 

(a) Tonsure, for the Armenians and Malabars (as in the 
Latin Church) ; 

(b) Cantorate and lectorate (a single rite), for the Byzan- 
tine rites; 

(c) Cantorate (as distinct from lectorate), for the Syrians, 
Maronites, and Malankarians; and 

(d) Lectorate (without cantorate), for the Chaldeans, 
Copts, and Ethiopians.* 

(3) C. 48 (CIC, ce. 113): According to the Latin Code, only 
the Vicar General and the Vicar Capitular are normally ex- 
cluded from conceding incardination and excardination. In 


44 Cf. infra, concerning Patriarchs. 
45 De Clercq, “ Ordre dans |’Eglise oriental,” DDC, t. VI, col. 1150. 
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the Oriental Code the following are excluded from granting 
ascription and dismissal from the eparchy, etce.: 

(a) Syncellus (without a special mandate) ; 

(b) Administrator of the patriarchate, if temporarily con- 
stituted as such (without consent of the Permanent Synod) ; 

(c) Patriarchal Exarch (without the consent of the Patri- 
arch) ; 

(d) Administrator of an eparchy in a patriarchate (without 
the consent of the Patriarch) ; 

(e) Archiepiscopal Exarch (without the consent of the 
Archbishop) ; and 

(f) Administrator of a vacant exarchy outside of the patri- 
archate (unless the vacancy has lasted one year and he has the 
consent of the eparchial consultors). 

(4) C. 61, n. 3 (CIC, ce. 117, § 3): According to the Latin 
Code, the Ordinary may not incardinate a cleric unless (among 
other things) the cleric has declared under oath, before the 
Ordinary or his delegate, that he desires to be ascribed perma- 
nently to the new diocese ad normam sacrorum canonum. It 
is sufficient for the Oriental cleric to make this declaration in 
writing, without the oath and without any requirement of the 
presence of the Hierarch or his delegate. 


Chapter II. De iuribus et privilegiis clericorum 


C. 55 (CIC, e. 120, § 2): This canon is concerned with the 
privilegium fori. In the CIC only two instances are given of 
those who may grant permission for summoning an ecclesiastic 
before a lay judge: the Holy See and the Ordinary of the 
place. The Oriental Code lists four who may give the permis- 
sion, as follows: 

(1) Holy See (everywhere), for the summoning of Cardi- 
nals, Legates of the Roman Pontiff, Patriarchs, Archbishops; 
for the summoning of the major officials of the Roman Curia 
in matters pertaining to their office; and for the summoning, 
outside of the patriarchate, of Bishops, even though merely 
titular, Exarchs with their own proper territory, Administra- 
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tors of vacant eparchies,**® supreme Moderators of religious 
institutes of pontifical law, and Superiors of sui iuris mona- 
steries which have pontifical exemption. 

(2) Patriarch (within the patriarchate), for the summon- 
ing of Bishops, even though merely titular, Patriarchal Ex- 
archs, Patriarchal Syncelli, Administrators of vacant eparchies, 
Patriarchal Delegates in matters pertaining to their office, the 
supreme Moderators of religious institutes of pontifical law or 
of patriarchal law, and Superiors of exempt sui iwris mona- 
steries. 

(3) Archbishop (within the archbishopric), for the sum- 
moning of Archiepiscopal Exarchs and Administrators of va- 
cant eparchies. 

(4) Hierarch of the place (within his territory only), for the 
summoning of all others who enjoy the privilegium fort. 

C. 59: This canon, which is new and has no corresponding 
canon in the CIC, is concerned with the support of aged priests. 
The Hierarch must establish in his eparchy a special fund for 
aged priests, to which all priests must contribute if the ep- 
archial statutes so require. To attain this purpose, several 
Hierarchs may unite and establish such a fund for the clerics 
of all their eparchies. 


Chapter IIT. De obligationibus clericorum 


For the most part, canons 60-87 have corresponding canons 
in the CIC, ec. 124-144. Some changes and additions must be 
mentioned. 

C. 61 (CIC, ¢. 125): The matters for the prescribed daily 
meditation are indicated: the truths of the faith, the mysteries 
of our Lord’s life, and the obligations of one’s own state. 
Those prayers to the Blessed Virgin are recommended which 
are received or accepted in each rite (including the rosary, if 
it is received in a given Oriental rite). At the end of the ca- 
non, the reading of holy Scripture, Old and New Testament, is 
listed. 


46 In this last case, the permission must come from the Holy See only if the 
Administrators are outside the patriarchate and also outside the archbishopric. 
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C. 63 (CIC, ec. 127): The reciprocal relation and obligation 
of the Hierarch and his subjects are underlined in this canon. 
The Hierarchs are reminded to consider themselves as fathers, 
and not as lords; they are to treat their clerics with paternal 
affection. 

C. 62, § 2 (CIC, ec. 126): Those deacons who will not be pro- 
moted to the priesthood (according to the discipline in some 
Oriental Churches) are obliged to make a retreat every third 
year. 

C. 65 (CIC, e. 129): This canon has two paragraphs more 
than the corresponding canon of the CIC. In these para- 
graphs the Oriental priest is recommended to engage in a pro- 
found study of Catholic doctrine, and in non-sacred learning, 
especially in those matters related to sacred doctrine which 
the man of culture should have. 

C. 68-74 (CIC, ¢. 132-133): These canons are concerned 
with the celibacy of clerics: 

(1) There is first a general statement concerning the unani- 
mous tradition of celibacy in the Oriental and Latin Churches, 
which must be honored (c. 68, without any corresponding ca- 
non in the CIC). 

(2) Promotion to the episcopacy is denied to clerics who are 
not celibate or whose bond of matrimony has not been legiti- 
mately dissolved (c. 69, with no corresponding Latin canon). 
The conclusion is that the widower is not disqualified from 
promotion to the episcopacy. 

(3) C. 70 (CIC, ce. 132, $1) expressly declares that sub- 
deacons and those who are in major orders are not able to con- 
tract marriage validly. By the expression ad normam iuris, ¢. 
70 refers to c. 62 of MP Crebrae allatae.** 

(4) C. 71 has the greatest difference from the Latin disci- 
pline. The celibacy of clerics is to be determined by the ac- 


47In c. 310 of MP Postquam Apostolicis litteris, it was determined that the 
subdiaconate is a minor order in all the Oriental rites. Previously that had 
been left to the discipline of each particular Church, and there were three 
rites (only) in which the subdiaconate was a major order: Armenian, 
Ethiopian, Malabar. Cf. Galtier, Le Mariage, p. 135. 
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tual discipline of the individual Oriental rites; this is not 
changed by the MP Cleri sanctitati. 

The canon speaks of the admission of married men to the 
subdiaconate or to major orders. The distinction is made be- 
cause in some rites married men are admitted to the sub- 
diaconate, and remain in that order without being advanced 
to the major orders of diaconate and priesthood.** In addi- 
tion, the canon distinguishes the admission of married men to 
the subdiaconate or major orders in different ways: absolutely, 
with dispensation from the Patriarch or the Hierarch of the 
place, or denial of admission. 

The discipline of the various Oriental rites in the matter of 
clerical celibacy may be summarized as follows: 

(a) Absolute celibacy. Only in the Malabar rite is there 
no admission of married men to the subdiaconate and major 
orders. This discipline was introduced by custom in past cen- 
turies.*® 

(b) Relative celibacy. In some other rites married men are 
not admitted to the subdiaconate and major orders, but dis- 
pensation is possible. 

(i) In the Ethiopic rite the Hierarch in special circum- 
stances can dispense.*° 

(ii) In the Syriac rite the Patriarch can dispense, in case of 
necessity.°’ Those who desire to remain permanently in the 
order of subdiaconate may be married men. 


48 Cf. supra, footnote n. 43, for the rites where this discipline prevails. 


49 Cf. Herman, “Célibat des clercs,” II. en droit oriental, DDC, t. ITI, col. 
155; “Le célibat des prétres, introduit au temps de Mar Abraham (71597) et 
confirmé par les prélats suivants, est observé scrupuleusement.” See P. Placid; 
“Les Syriens du Malabar,” L’Orient Syrien, I (1956), 419. 


50 Herman, ibid. 


51“ Synodus praecipit et statuit ut coelibatus quem iam nunc servat maxima 
pars presbyterorum ecclesiae nostrae, abhinc omnibus communis sit. . . 
Attamen Synodus haec non prohibet presbyteris et diaconis qui sunt hodie 
coniugati, cum suis uxoribus manere. Pariter haec Synodus facultatem facit 
D. Patriarchae permittendi, in casu necessitatis, ut ad Ordinem maiorem 
promoveatur clericus coniugatus ita ut cum sua uxore cohabitare pergat. 
Itidem permittit ut diaconi et presbyteri coniugati ex fratribus nostris Iacobitis, 
qui ad religionem catholicam redeunt, retinere valeant uxores suas et nihil- 
ominus in ordine suo ministrare.’—Synod of Sharfeh, 1888 (Romae 1896), pp. 
202-203. 
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(iii) The Coptic rite has legislation similar to the Syriac.” 
(c) No law of celibacy. The other Oriental rites do not 
have legislation forbidding married men to be promoted to the 
priesthood.®* Nevertheless, some of the rites have a large 


52 “Synodus statuit. I. Ut in posterum omnes ad maiores ordines promo- 
vendi coelibes esse debeant.... III. Non tamen haec Synodus sacerdotibus 
et diaconis coniugatis nunc apud nos existentibus prohibere intendit co- 
habitationem cum suis uxoribus. IV. Denique haec Synodus fratribus nostris 
presbyteris et diaconis dissidentibus ad catholicae Ecclesiae sinum redeuntibus 
permittit ut cum uxoribus, quas sibi prius legitime copulaverint, licite co- 
habitare possint.”—Synod of Alexandria, 1898 (Romae, 1899), pp. 148-149. 


53 Italo-Greeks: “Etsi expetendum quam maxime esset, ut Graeci, qui sunt 
in sacris ordinibus constituti, castitatem non secus ac Latini servarent: nihil- 
ominus ut eorum clerici, subdiaconi, diaconi et presbyteri uxores in eorum 
ministerio retineant, dummodo ante sacros ordines virgines, non viduas neque 
corruptas duxerint, Romana non prohibet Ecclesia.”—Benedict XIV, const. 
Eisi pastoralis, May 26, 1742, § VII, n. XXVI; Collectio Lacensis, t. I, col. 516. 
In recent years, however, Italo-Albanians and Greeks in Greece and Turkey 
admit only celibate men to orders. Cf. de Clercq, Histoire des conciles, t. XI, 
part. 2, p. 1016; Galtier, Le Mariage, p. 107. 

Ukrainians: “Quamvis in iis, qui ad clerum assumi debent, non genus in- 
spiciendum, sed dignitas et habilitas examinanda sit: praestaret tamen, ut ex 
servis glebae sive subditis vel nunquam, vel raro eligerentur. Si quando autem 
etiam servus aut subditus dignus visus fuerit, qui promoveatur, Sancta Synodus 
statuit, ne id fiat, nisi dominus consenserit, ac eos, filios filiasque eorum 
liberaverit atque a servitio emiserit.’—Synod of Zamost, 1720; Collectio 
Lacensis, t. II, col. 42. 

“Cum tamen Ecclesia Catholica ex gravibus rationibus siverit et sinat ut 
clerici nostri ritus ante manuum impositionem seu in minoribus constituti 
libertatem habeant secundum gratiam sibi a Deo datam, vel in coelibatu 
perpetuo manere, quod optimum esset, vel uxorem virginem ducere, Synodus 
dum libertatem hanc agnoscit et integram relinquit, respectu tamen habito ad 
Ecclesiae nostrae utilitatem et necessitatem, Seminariorum moderatores hor- 
tatur ut alumnos bene dispositos ad coelibatum amplectendum, benevolo ac 
prudenti consilio in hoc proposito foveant atque confirment.’—Synod of 
Lviv, 1891 (Rome 1896), p. 139. 

Rumenians: “Id circo synodus ordinariatibus stricte invigilandum iniunxit, 
ut illi solummodo clerici ad ordines sacros provehantur, qui virginibus pie 
educatis atque bona fama gaudentibus iuncti sunt.”—Synod of Alba-Julia and 
Fogaras, 1872, tit. VII, cap. IV, De presbyteris coniugatis, Mansi, t. 42, col. 
514. 

Melkites: “ Non v’e’ dubbio che le surriferite due ordinazioni comprendono 
tutto il clero (ad eccezione dei curati ammogliati).”—Synod of Ain Traz, 1835, 
chap. 12; Mansi, t. 46, col. 990. 
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proportion of celibate clergy, sometimes half of the clergy.” 
Moreover, even in the case of those rites which admit married 
men to all the orders, there is a prohibition against the exer- 
cise of the sacred ministry by married priests in certain coun- 
tries. 

C. 72 (CIC, e. 132, §§ 2, 3): In rites in which married clerics 
are not admitted (and in those rites where there is relative 
celibacy, as described above), clerics below the order of sub- 
diaconate may marry but fall ipso iure from the clerical state, 
unless the marriage is null by reason of force or fear inflicted 
upon them. In these rites also, a married man who receives 
the subdiaconate or major orders without an apostolic dispen- 
sation, even in good faith, is prohibited from exercising those 
orders. 


Maronites: “35. Quum vetus orientalium omnium sit traditio et consue- 
tudo, ut eorum clerici, subdiaconi, diaconi et presbyteri uxores etiam in 
sacerdotio retineant, quas ante sacrum ordinem virgines, non viduas, neque 
corruptas duxissent; ... id circo non interdicimus nostris ut, qui in minoribus 
constituti sunt, matrimonium contrahant; qui vero in sacris ordinibus, con- 
tracto jam matrimonio utantur; sic tamen, ut qui caelibes esse vellent, ad 
matrimonium nequaquam compellantur, sed ad caelibatum potius adhorta- 
tionibus inducantur.’—Synod of Mount Lebanon, 1736, P. II, chap.XIV, 35; 
Collectio Lacensis, t. II, col. 241. 

Armenians: “Nulla interea formali prohibitione posita, ut et coniugati 
possint ad ordines sacros promoveri, quoniam et apud nos ex laudabili et 
vetustissima consuetudine coelibatus clericalis in maximo semper fuit honore, 
commendamus ne ex parte Ordinariorum facile aditus pateat clericis coniuga- 
tis.’-—Synod of Rome, 1911 (Rome, 1913), n. 737. 

Chaldeans: “Tl est permis dans notre rite que les hommes mariés recoivent 
les saints ordres.”—Synod of Rabban Hormizd, 1853; Codificazione canonica 
orientale Fonti, Serie II, Fasc. XVII (Rome, 1942), p. 49. 


54 Cf. Herman, DDC, t. III, col. 155. 


55In both Americas and in Australia: “Ad sacrum ministerium exercendum 
in praefatis regionibus non admittantur sacerdotes saeculares uxorem habentes, 
sed solum sacerdotes caelibes, aut vidui. Vidui tamen iustis de causis ab hac 
sacra Congregatione excludi poterunt ab iis dioecesibus et locis, in quibus 
eorum proles forte degat aut quocumque modo inveniatur, pariterque si in 
vicinis eorundem locorum.”—S.C.E.O., decr. Qua solerti, December 23, 1929; 
AAS, XXII (1930), 102, n. 2. 
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C. 73: This canon does not have any corresponding canon 
in the CIC. It concerns the chastity to be observed by all 
clerics, both celibate and married. 

C. 76 (CIC, c. 185): The divine office is treated in ec. 76. 
The principle on which this canon was composed is derived 
from earlier declarations of the Roman Pontiffs, especially, it 
seems, from the instruction of Pope Benedict XIV, Eo quam- 
vis tempore, of May 4, 1745: 


Qua de re, si disciplina Ecclesiae Orientalis subiicit obligationi 
et praecepto recitandi officium divinum more nationis gene- 
ratim omnes in Sacro Ordine constitutos, eadem sane obligatio 
idemque praeceptum persolvendi horas canonicas more suae 
nationis afficiet diaconos Cophtos, qui per solemnem ratifica- 
tionem tempore habili emissam denuo assensum praestitere 
Ordini Sacro in infantili aetate suscepto.*® 


The expression of Benedict XIV, more nationis, is accurately 
represented in canon 76 by the phrase, iuxta praescripta iuris 
particularis. The whole canon must therefore be examined 
and understood in the light of this, so that no change is intro- 
duced in the matter for the Oriental Churches; the actual dis- 
cipline is confirmed. 

It is for this reason, the existing and varying discipline of 
the Oriental rites, that the canon says: in subdiaconatu vel 
im maioribus ordinibus constituti; in some rites the obligation 
of the canonical hours begins at the subdiaconate, in other 
rites at the diaconate. A second variation is that the obliga- 
tion in some rites refers to the public celebration of the divine 
office alone, while in others private recitation is also obliga- 
tory. A third distinction is on the basis of gravity: in some 
cases the obligation is sub gravi peccato, while in other rites 
this kind of obligation cannot be proved. 

An examination of the particular disciplines will illustrate 
these distinctions: 

(1) Italo-Greeks (Albanians). Benedict XIV decided that 


56 De Martinis, Jus Pontificium, Vol. III, p. 229, § 45. 
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all in major orders must say the divine office, but more suo. 
At the present time, however, this is only recommended, ac- 
cording to the Synod of Grottaferrata (1940).°° 

(2) Ukrainians. In the province of Galicia the Ukrainian 
deacons and priests are bound sub gravi to the office, including 
the private recitation of the abbreviated office.°* The same 
discipline holds for Ukrainian deacons and priests oriundi ex 
Galicia, even though they are outside the province of Galicia, 
according to the opinion that this law is personal (non-terri- 
torial) .®° 

(3) Rumenians. The Synod of Fogaras (Alba-Iuliensis et 
Fogarasiensis, 1872) made the daily canonical hours obliga- 
tory only for the canons of chapters.®* For other priests the 
divine office is only recommended.” An explanation of this 


57“ Sacerdotes et quicumque sunt in sacris Ordinibus constituti horas 
canonicas more suo dicant; et priusquam Missam celebrent, officium matuti- 
nale recitare curent.”—Etsi pastoralis, § VII, n. V; Collectanea, p. 125. 


58“Quindi si raccomanda vivamente che ciascun sacerdote reciti ogni 
giorno Uorthros, le ore, l'esperinos, lapodipson. . . 2’—cap. I, art. 1, p. 21. 


59“ Quoad ipsam Horarum canonicarum persolutionem in specie, probe 
intelligant sacerdotes et diaconi, easdem non esse orationes qualescumque, 
sed publicas et quidem oblatas a sacris ministris nomine Ecclesiae legatione 
apud Deum pro populo fungentibus, quam ob rem et omissio earundem, 
proveniens ex negligentia et socordia, grave esse peccatum, et quidem non 
solum si omittatur totum Officium aut portio notabilis, sed etiam quaecum- 
que integra eiusdem pars, licet sit uma ex octo superius enumeratis. Quae- 
cumque itaque circa recitationis eiusdem officii obligationem hucusque fuerit 
opinio, modo tamen post Synodi definitionem opinionum varietas evanescere 
debet, imposita clara et expressa obligatione pro clericis in sacris constitutis, 
accedente praesertim S. Sedis confirmatione.”—Synod of Lviv, 1891, p. 46. 


60 The decree Cum data fuerit for the United States expressly stated that 
the chief duty of the Ukrainian Bishops in this country is to see that sound 
doctrine and morals, as well as the rites and discipline peculiar to this Church, 
be observed faithfully and in their entirety (art. 3—AAS, XXI [1929], 153). 
The Synod of Lviv does not seem to introduce any new obligation, but 
supposes the preceding discipline of this Church. 


61“ Membra capituli obligantur... . horas canonicas omnibus diebus 
absolvere.”—Mansi, t. 42, col. 520. 


62“ Synodus. . . . inculcet convenientem ad sacram liturgiam celebrandam 
horarum canonicarum recitatione praeparationem.”—Ibid., col. 582. 
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obligation is given in the notes to the Synod of Fogaras, made 
during the process of its approbation in Rome. According to 
the note, the obligation mentioned can be fulfilled by private 
as well as by public recitation.® 

(4) Melkites. In the Melkite Church the recitation of the 
divine office is only recommended.” 

(5) Syrians. In the Syrian Church clerics from the diaco- 
nate on are obliged to the public recitation of the divine office. 
In case of the omission of the public office, they are bound to 
private recitation.® 

(6) Maronites. In the Maronite Church, clerics from the 
diaconate on are obliged to the public and to the private reci- 
tation of the divine office, as in the Syrian Church. 


68“ Dubium in hac nota movetur, utrum patres loquantur de communi 
recitatione officii, quae constitutos in sacris omnes obliget, an vero de 
recitatione in choro et choratim, id est modo quo in choro recitatur? At 
enim vero nulli dubium esse potest hance sententiam ita esse accipiendam, ut 
intelligamus patres synodi solos canonicos et nullo modo ceteros sacerdotes 
ad horas canonicas obligatos renuntiasse; quin etiam et hoc insuper intelli- 
gendum est, ipsos hos canonicos, non choratim id est eo modo quo in choro 
officium recitatur, sed quomodocumque officium recitare posse; quod quidem 
ex more, qui apud Rumenos invaluit, plurimum ita fit, ut eo tempore quo 
sacra liturgia celebratur, canonici in choro adstantes, privatim et unusquis- 
que pro se, officium recitent.”—Ibid., col. 767. 


64 Synod of Jerusalem, 1849—Mansi, t. 46, col. 1087. (This synod was not 
approved.) 


65 “Inter praecipua officia quae sancta Ecclesia clericis ordinum maiorum, 
id est diaconis presbyteris et episcopis imposuit, est ut quotidie persolvant 
precem obligatoriam quam Ecclesia clero statuit quaeque dicitur officium 
canonicum, in omnibus eis horis, omnibusque eius partibus ac requisitis. Haec 
obligatio clericum absoluto modo astringit, ita ut si recitationi chorali non 
assistit, debeat seorsum seu privatim persolvere orationem canonicam sine 
immutatione. 

“In choro quidem debent clerici absolvere orationem singulis diebus 
statutam sive ex breviario, sive ex officio feriali, iuxta rationem diei. Extra 
chorum autem qui nequit breviario absolvere orationem statutam, loco illius 
oret ex officio feriali."—Synodus Sciarfensis Syrorum, 1888 (Rome, 1896), 
p. 198. 


66 “13. Unusquisque clericus libros habeat ad exercitium sui ordinis neces- 
sarios. Divinis officiis tam diurnis quam nocturnis assidue in ecclesia intersint 
ac praesertim dominicis et festis, nisi ob aliquam infirmitatem sint legitime 
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(7) Chaldeans. There is for the Chaldean Church an old 
decree of the S.C. de Propaganda Fide, according to which the 
clerics from the diaconate on are obliged to the divine office, 
public or private, sub gravi." But the synod of Rabban Hor- 
mizd (1853) was occupied only with the abbreviation and new 
edition of the divine office.® 

(8) Malabars. The Synod of Diamper (1599) wished to 
oblige Malabar clerics from the subdiaconate on, sub gravi, to 
the public or private recitation of the whole divine office.” 
There is a doubt concerning the validity of this synod.” 


impediti; quo casu, quemadmodum et horas in diebus ferialibus, domi totum 
officium ea, qua par est, devotione corporisque compositione recitent.”— 
Synodus Montis Libani, 1736, P. III, cap. I.; Collectio Lacensis, t. II, col. 263. 
Cf. Breydy, “La portée de V’obligation a l’office divin chez les Maronites,” 
L’Orient Syrien, III (1958), 245-266, especially p. 262. 


67 “ Sacra congregatio de Propaganda Fide igitur in particulari conventu die 
24 septembris 1758 hance expendit quaestionem: 

““Cum sacerdotes et diaconi catholici ritus chaldaici careant breviariis nec 
possint illa habere cum non extent, sed tantum habeant libros chorales, 
quomodo providendum cum iis qui non recitant horas canonicas in ecclesia? ’ 

“ Patres eminentissimi responderunt: 

“Qui non recitant seu canunt horas canonicas in ecclesia, teneantur sub 
gravi privatim recitare integrum psalterium in qualibet hebdomada, iuxta 
distributionem faciendam per singulos dies ab archiepiscopo Diarbekir, donec 
de mandato sacrae congregationis edatur integrum officium tpsis conveniens. 
Hoc decretum summus pontifex Clemens XIII probavit 30 martii 1760 anni.’” 
—Mansi, t. 42, col. 903. 


68 Vosté, “Les actes du synode Chaldéen,” Codificazione canonica orientale, 
Fonti, Serie II, Fasc. XVII, (T.P. Vaticanis, 1942), pp. 68-69. 


69 “ Declarat synodus, omnes, qui in sacris ordinibus initiati sunt, praecepto 
integrae recitationis divini officii obstringi, nec posse illam citra lethalem 
culpam omittere, atque adeo, qui publice in ecclesia non canunt, debere ipsum 
privatim domi integre recitare, qui vero publice canunt, siquam partem omit- 
tunt, eam privatim supplere debere, si sacris Libris non careant, quodsi care- 
ant, ut certe plurimi carent, psalterium laicum recitent, sive seriem ex orationi- 
bus Dominicis, et Angelicis Salutationibus, piacularibus globulis percurrant. 

. “-—Synodus Diamperitana, 1599, Actio VII, decr. V; Mansi, t. 35, col. 1279- 
1280. 


70 Cf. Cousssa, Epitome, Vol. III, De Matrimonio, p. 219, and particular 
dissertations on this point: de Antio, De Synodi Diamperitanae Natura 
atque Decretis (Goa, 1952)—favoring validity; Thaliath, “The Synod of 
Diamper,” Orientalia Christiana Analecta, n. 152 (Rome, 1958)—favoring in- 
validity. 
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(9) Copts. In recent times the Copts have also introduced 
private recitation of their newly edited breviary.” This bre- 
viary obliges clerics of the rite from diaconate on, according 
to the statement of Benedict XIV quoted above. The Coptic 
synod of Alexandria (1898) decreed: “ Hine quotidie .. . di- 
vini officii recitationi ... sedulam operam navabunt.” “* After 
the publication of the new breviary, however, the 1930 epis- 
copal conference imposed it upon the clergy for private as 
well as for public recitation. 

(10) Armenians. The synod of Rome (1911) imposed the 
private recitation of the divine office upon the Armenian 
clergy, in accordance with the abbreviated scheme prepared 
by the synod itself. The obligation binds sub gravi all major 
clerics (including, in the case of the Armenian rite, subdea- 
cons).‘” 

C.77 (CIC, e. 1386): This canon differs from the correspond- 
ing canon of the CIC in three ways: (1) by omitting the pre- 
scription concerning the wearing of the clerical tonsure; (2) 
by adding the rule concerning beards, which may be worn by 
the Oriental clergy in accordance with local customs and the 
prescriptions of the Hierarch of the place; and (3) by deter- 
mining that loss of the clerical state by reason of failure to 
wear the ecclesiastical garb occurs not ipso iure (as in the 
Latin Church), but pro prudenti arbitrio of the Hierarch. 

C. 80 (CIC, e. 139): With regard to occupations or profes- 
sions not to be engaged upon by clerics, the permissions which 
must be obtained in the Latin Church from the Holy See 
(§$§ 2, 4) are reserved to the Patriarchs and Archbishops in the 
patriarchates and archbishoprics, respectively. 

C. 85 (CIC, ec. 606, § 2): The first two paragraphs of this 
canon do not correspond to any canon of the CIC. The local 


71 Cf. de Clercq, Histoire des Conciles, t. XI, part. 2, p. 1017. 
71a Rome, 1899, p. 149. 


72“ Quare statuimus sub gravi teneri clericos in maioribus constitutos reci- 
tare privatim officium divinum iuxta schema in appendice huius Synodi re- 
latum.”—n. 740, ed. Rome, 1913. For the inclusion of subdeacons, cf. supra, 
footnote n. 47; prior to MP Postquam Apostolicis litteris, c. 310, subdiaconate 
was a major order in the Armenian rite. 
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Hierarch may give permission to his clerics to remain outside 
of the regio orientalis for a period not longer than six months, 
except for the sake of studying; for a longer period, the per- 
mission of the Holy See is necessary. 

The third paragraph of c. 85 is similar to ec. 606, § 2, of the 
CIC, with regard to permissions for religious to remain out- 
side their houses for a period beyond six months. In the 
Oriental Code, instead of the permission of the Holy See, the 
permission of the Patriarch suffices within the patriarchate. 
Outside of the patriarchate the permission is granted by the 
president of a monastic Confederation or by the supreme 
Moderator of a religious institute. 

C. 87: The Latin Code does not have a canon corresponding 
to this. According to ec. 87, the cleric who remains outside his 
own eparchy in order to teach or study or for another just 
cause over a long period of time (per tempus non breve) must 
approach the Hierarch of the place without delay. The cleric 
must consider the local Hierarch as his own Hierarch with 
regard to the obligations of his state, and is subject to his 
vigilance, authority, and correction. 

Chapter IV. De officiis ecclesiastics. 

It must first be noted that this chapter of the Oriental Code 
has no canon corresponding to ec. 145 of the CIC (the defini- 
tion of an ecclesiastical office). This had already been pro- 
vided in another part of the Oriental law, in ec. 305 of MP 
Postquam Apostolicis litteris.** According to that canon, an 
ecclesiastical office in the strict sense is a munus. . . . which 
carries with it some participation in ecclesiastical power, not 
only of orders or of jurisdiction, but even if only in some 
other public ecclesiastical power, e.g., the dominative power 
of government of lay religious (non-clerics) in lay institutes. 

In general the canons of this chapter De officiis ecclesiasticis 


are the same as in the CIC, and only a few of them require 
comment. 


73 Part III, De Verborum Significatione. 
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C. 93: This canon, which has no counterpart in the CIC, 
states that the provisio of an ecclesiastical office made through 
grave fear unjustly inflicted, through deceit, substantial error, 
or simony is invalid ipso iure.™ 

C. 94, § 2: This paragraph of canon 94 (corresponding to 
CIC, ec. 152) is new, by reason of the peculiar institutes con- 
sidered in it: (1) The free conferral of ecclesiastical offices be- 
longs to the Patriarch in locis stauropegiacis, namely, in places 
which, by an act of patriarchal power upon erection, have been 
exempted from the jurisdiction of the local Hierarch accord- 
ing to the determination of law. (2) Similarly, the right of 
free conferral belongs to the Patriarch or to the Archbishop in 
the places of the patriarchate or archbishopric, respectively, 
where no eparchy or exarchy has been erected. 

C. 98, § 2 (CIC, ec. 156, § 2): The Oriental canon determines 
more precisely which offices are incompatible, that is, those 
which cannot be fulfilled at the same time by the same person, 
because of the burden of residence which they impose or be- 
cause of other obligations. 

C. 99, § 2: This paragraph of the canon (which corresponds 
to CIC, c. 157) is new. It modifies § 1, with regard to limita- 
tions upon the Hierarch in the conferral of an office vacant by 
reason of resignation or sentence or privation. According to 
§ 2, the Hierarch may confer an office vacant by resignation or 
sentence of privation on his relatives by consanguinity or 
affinity to the fourth degree only with the permission of the 
Patriarch or the Archbishop, in the territory of the patriarch- 
ate or archbishopric, respectively. For the Patriarch or Arch- 
bishop to make such a conferral in the same circumstances 
requires the consent of the Permanent Synod. 

C. 130 (CIC, e. 188): An additional case of tacit resigna- 
tion of office is found in the Oriental Code, besides those listed 
in the corresponding canon of the CIC: if the holder of the 
office, as a married man, received the subdiaconate or a major 


74 Cf. c. 729 of CIC, and c. 309 of MP Postquam Apostolicis litteris. 
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order contrary to the prescription of canon 71, the office is 
ipso facto vacant.” 

C’. 181 (CIC, e. 189): In this canon, § 2 is broader than the 
Latin canon which is its counterpart. It adds that when a 
month has elapsed after a resignation from office has been 
made (that is, after the month during which the Hierarch 
should have accepted or rejected the resignation), the Hier- 
arch is still able to accept it, unless the person resigning has 
revoked his resignation and has informed the Hierarch of his 
revocation.” 


Chapter V. De potestate ordinaria et delegata 


A special chapter on ordinary and delegated power was in- 
cluded in another part of the Oriental Code, namely, in ce. 
5-13 of the law De Iudiciis, MP Sollicitudinem Nostram. In 
that place, however, only those canons which were needed for 
the procedural law were promulgated. In the present chapter 
(ec. 1388-154, MP Cleri sanctitati) all the canons correspond 
to the title of the CIC, De potestate ordinaria et delegata (ce. 
196-210), with the exception of two additional canons (ce. 
145, 153) and one omitted canon (CIC, 198). 

The reason that canon 198 of the CIC is omitted in the 
present chapter is that the definition of a Hierarch was in- 
cluded in another part of the Oriental Code.™ 

C. 145: This canon determines the order to be observed in 
cases where the law admits recourse: 

(1) In a patriarchate, recourse from the decree of the 
Hierarch must be taken to the Patriarch; in an archbishopric, 
recourse from the decree of the Hierarch must be taken to the 
Archbishop; in either case recourse from the decree of the 
Patriarch or Archbishop must be taken to the Holy See. 


75 Cf. swpra, under canon 71, concerning the law of celibacy in the various 
Oriental Churches. 


76 This is an application of the decision of the Pontifical Commission for 
the Interpretation of the Code, July 14, 1922—AAS, XIV (1922), 526. 


77 C. 306, MP Postquam Apostolicts litteris, in Part III, De Verborum Sig- 
nificatione. 
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(2) Outside of the patriarchates and archbishoprics, any 
recourse from the decree of the Hierarch must be taken to the 
Holy See. 

C. 153: All the prescriptions given in this chapter for the 
potestas iurisdictionis (cc. 139-152) are also applicable to any 
other public ecclesiastical power, unless this is prevented by 
the nature of the matter or the text and context of the law. 
This is an application of the authentic interpretation of c. 209 
of the CIC," to the effect that the Church supplies the power 
for assistance at marriages and supplies public dominative 
power.”® 

C. 142 (CIC, ce. 201): According to this canon and its coun- 
terpart in the CIC, jurisdiction can be exercised directly only 
upon one’s subjects. The Oriental law adds an exception: 
nisi expresse aliter statuatur. 

This exception refers to the following cases, for example: 
vagi and peregrini, who are not subjects in the proper sense, 
fall under the jurisdiction of the local authority; * the tri- 
bunal of appeal has jurisdiction in certain matters over per- 
sons who are outside of its proper territory.* 

The principle of the exercise of jurisdiction over subjects, 
as found in the CIC without the clause nisi expresse aliter 
statuatur, has been extended by some authors to cover the 
two examples mentioned by describing them as instances of 
the “indirect exercise of jurisdiction.” ** Bender, however, 
has correctly answered this opinion, by stating that jurisdic- 
tion is never exercised directly upon things or places, but only 


78 AAS, XLIV (1952), 496. 


79 Cf. Bidagor, “ Adnotationes,” Monitor Ecclesiasticus, (1952), 418; Her- 
man, “ Adnotationes,” ibid., p. 259. 


80 Cf. MP Crebrae allatae, cc. 6, 34, 85-87; CIC, cc. 14, $1, n. 1, 94, 1017, 1094. 


81 Cf. Galtier, Code Oriental de Procedure Ecclesiastique (Beyrouth, 1951), 
p. 19. 


82 Cf. Vermeersch-Creusen, Epitome Iuris Canonici, Vol.I (7 ed., Mechlinae- 
Romae, 1949), n. 320, p. 275; Beste, Introductio in Codicem (4. ed., Naples, 
1956), p. 226. 
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upon persons. In order to explain how jurisdiction is exer- 
cised upon peregrini, for example, he asserts that persons may 
become subjects of another in different ways; peregrini are 
subjects of the local authority, but only in relation to a par- 
ticular exercise of jurisdiction: “ Peregrini sunt subditi quoad 
potestatem absolvendi, non autem quod potestatem imponendi 
obligationem ieiunii.” ** 

Nevertheless it seems that in both codes, in c. 142 and in 
CIC, c. 201, the sense of the statement is the same in the text 
and context. Both codes distinguish the different canonica) 
states: vagus, peregrinus, subditus.** To have the canonical 
status of a subject it is not enough to be subject to the exer- 
cise of jurisdiction in some matters or acts only; to be a sub- 
ject, it is necessary that the external canonical condition be 
verified, ordinarily, the possession of domicile or quasi-domi- 
cile in a determined territory.” Peregrini are subjected to the 
exercise of jurisdiction in some matiers or acts, but they do 
not have this external canonical condition and they may not 
be said to be in the canonical status of subjects. Canon 142 
of MP Cleri sanctitati therefore distinguishes two cases in the 
exercise of jurisdiction: 

(1) over those who have the canonical status of subjects; 
and 

(2) over those who do not have the canonical status of 
subjects, but by the express provision of law are subjected to 
the exercise of jurisdiction in some matters. 


Me tetius M. Wosnar, O.8.B.M. 
Tues CatHotic UNIvVersity OF AMERICA 


83 Bender, Potestas Ordinaria et Delegata (Rome, etc., 1957), p. 58. 
84 E.g., CIC, cc. 1039, $1; 1043; MP Crebrae allatae, cc. 29, $1; 32, §3. 


85 Ibidem. 








THE JURIDICAL CONCEPT OF THE 
SECULAR CLERIC 


HE basic and entirely adequate distinction of persons 

in the Church is given in can. 107 of the Code: of 

divine institution there are in the Church clerics dis- 
tinct from laics. This division recalls the dictum of earlier 
canonists: “duo sunt genera Christianorum.”? As is clear 
from the words of can. 948, the source of distinction is order 
or ordination, which includes also the reception of first tonsure 
itself.2 This is more positively affirmed in the first paragraph 
of can. 108: a cleric is one who by the reception of first tonsure 
is set apart for the sacred ministry. 

In no one canon of the Code do we find a clear specification 
of the general category “clerics.” In can. 107, however, it is 
stated that either clerics or laics may be religious, thus in- 
dicating a broad classification into non-religious clerics and 
religious clerics. This distinction is more precisely determ- 
ined, even imposed, by the prescript of can. 111, §1: every 
cleric must be attached either to a diocese or to a religio, thus 
excluding vagrant clerics as a tertiwm quid which is unthink- 
able in ecclesiastical law. 

A “religious cleric” is a person who, besides having re- 
ceived first clerical tonsure, has also entered the canonical 
state of perfection through profession of the public vows of 
poverty, chastity and obedience. A “ non-religious cleric,” 
negatively, is a person who has received first tonsure without 
having made profession of public vows; positively, such a 
cleric is specified in can. 111, § 2, as one who by the very 
reception of first tonsure, has been ascribed (or incardinated) 


1C, 7, c. XII, q. 1. 

2Cf. can. 950. 

3 Cf. can. 108, §1; can. 488, nn. 1, 7. 
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to a diocese. In the Code, the “non-religious cleric” is 
usually designated as a Secular. Let us now examine this con- 
cept of the clericus saecularis, in an effort to delineate the ex- 
tension of this term as employed in the ensemble of ecclesi- 
astical legislation. 


EVOLUTION OF THE CONCEPTS: SECULAR AND REGULAR 


The secular cleric. In canonical usage the terms “ secular ” 
and “regular” are correlative concepts. Basically, the word 
“secular ” is but a synonym for laic, and was consistently em- 
ployed by ecclesiastical writers to designate one who lived in 
the World (the domain of Satan) and, unlike the monk in his 
monastery, was not especially dedicated to the service of God 
and the Church* “ Monks,” writes St. Jerome, “ must be 
richer than they were as seculars; under the needy Christ they 
should possess riches which under the yoke of the opulent 
demon they did not have.”*® But although widely used in 
ecclesiastical literature in general contradistinction to any 
form of religious dedication, nevertheless the appellation 
“secular”? came to be further restricted to those clerics who 
lived in the midst of the world and, in a certain true sense, 
were of the world. And thus evolved the concept of the 
clericus saecularis. The Secular was so considered because he 
lived in the “ world,” and in the exercise of his sacred ministry 
he was not bound by religious vows or by the rigors of a 
monastic rule. 

The diocesan cleric. In the early Christian centuries the 
clerical state was indeed homogeneous: up to the time when 
the regulares too began to embrace the clerical state there 
existed in the Church only secular clerics. These saeculares 


4Cfr. A. Forcellini, Lexicon Totius Latinitatis (Patavii, 1940), tom. IV, p. 
189, ad v. saecularis. 


5 Hieronym., Epistola ad Heliodorum, Epitaphium Nepotiani, n. 11—Corpus 
Scriptorum Ecclesiasticorum Latinorum, (Vindobonae, 1866), LIV, 563: “.. . 
sint ditiores monachi, quam fuerant saeculares, possideant opes sub Christo 
paupere, quas sub locuplete diabolo non habuerant ...” Cf. also Salvianus, 
De gubernatione Dei, lib. 5—Patrologiae Cursus Completus, series latina, 
accurante J. P. Migne (Parisiis, 1844-1855), tom. LXIII, col. 106. 
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exercised their ministry as the subordinate collaborators of the 
local bishop, being attached in a more or less stable manner to 
a certain church or pious place within the territory ruled by 
this ecclesiastical superior. Already in the fourth century the 
word “diocese ” was in common use as a designation for the 
territory which constituted the particular sphere of episcopal 
jurisdiction. And from this time forward the secular cleric, 
dedicated to the service of this territory as a member of the 
local clergy, could with equal accuracy be called a diocesan 
cleric. Traditionally in canonical usage these concepts are 
indeed synonymous. 

The regular cleric. The term regularis was used by ecclesi- 
astical writers to specify the monk who, having forsaken the 
“ world,” lived now according to the norms of a monastic rule.’ 
This concept, therefore, does not of itself imply any necessary 
relation of intimacy with the clerical state. Only at a com- 
paratively late stage in the evolution of the religious life did 
the bond between the religious state itself and the clerical 
state become firm and consistent.’ So too, only after a process 
of gradual development did the concept of the clericus 
regularis become stabilized in canonical legislation. With the 
eventual fusion of the religious life and the clerical state ® 
there was introduced into ecclesiastical discipline an altered 


6 Can. 5 of the II Council of Carthage (c. 50, C. 16, q. 1), held in the year 
390, is as follows: “ Felix episcopus Selemselitanus dixit: etiam si hoc placet, 
sanctitati vestrae insinuo, ut dioceses, que numquam episcopos habuerunt, 
non habeant, et illa diocesis, que aliquando habuit, habeat proprium .. .” 
Cf. also F. X. Wernz, Jus Decretalium (Romae, 1905), vol. II, n. 730; M. 
Conte a Coronata, Institutiones Iuris Canonici (4. ed., Torino, 1950), Vol. I, 
n. 305, not. 3. 


7Cf. Carolus du Fresne (du Cange), Glossarium mediae et infimae latini- 
tatis (ed. nova, Parisiis, 1938), VII, 101, ad v. Regulares. 


8Cf. L. Fanfani, De Iure Religiosorum (3. ed., Rovigo, 1949), n. 8, p. 16. 


® The situation is thus summed up by Vermeersch-Creusen, Epitome Iuris 
Canonici (7. ed., Mechliniae, 1949), tom. I, n. 586, p. 439: “Clericatus ergo, 
qui monachis est aliquid secundarium a mendicantibus vero aeque ac regula 
intenditur, canonicis et clericis regularibus fit quodam modo principale, ita ut 
apud eos, potius quam clericatus regulae adiungatur, regula clericatui accedat.” 
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concept of the Catholic clergy: now it was no longer homo- 
geneous, but comprised both diocesan and regular clergy, each 
having its own sphere of activity in the ministerial life of the 
Church, each being regulated by a canonical legislation estab- 
lished especially for itself. 


THE SECULAR CLERIC IN THE CHURCH’s CoMMON LAW 


The diocesan cleric. In the Code of Canon Law the legis- 
lator consistently uses the term “ secular ” as the proper desig- 
nation of clerics who, by the reception of first tonsure, have 
been incardinated to the diocese for whose service they were 
promoted.?® The secular cleric in the Code, therefore, is to be 
identified with the diocesan cleric, a member of the local 
clergy who exercises his sacred ministry under the immediate 
jurisdiction of the Ordinary. While in pre-Code terminology 
the concepts “secular” and “regular” were placed in a 
mutual relation of opposition, and every cleric had to be either 
saecularis or regularis, in the language of the Code this tradi- 
tional usage is no longer fully sustained. In our present legis- 
lation, consequent upon the broadening of the canonical re- 
ligious state so as to include also non-Regulars (i.e., those 
who profess simple public vows), the opposite number of the 
secular cleric must be conceived as the religious cleric. Thus, 
every cleric must be either a secular or a religious: the exclu- 
sive wording of can. 111, § 1, allows no alternative. 

Non-diocesan clerics. A rather curious anomaly is en- 
countered when we consider the status of clerics who, while 
they do not belong to a religio and therefore should not be 
classed as religious, yet de facto are not promoted for the im- 
mediate service of any diocese. These are the clerical members 
of Societies without vows." Under the discipline of the com- 


10 Instances are too frequent to warrant an exhaustive enumeration. Cf. 
e.g., can. 110; 131, §3; 358, §2; 524, $1; 979, $1; 992; 996. It should be 
noted, however, that this use of the term is not altogether exclusive: in can. 
700 and in can. 702, §1, “secular” is employed in its basic and original mean- 
ing, to designate the lay faithful as distinct from regulares. 


11 Cf. tit. XVII, lib. II, De Personis, can. 673-681. 
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mon law, what is to be said of the status of such clerics: since 
they do not profess the vows of religion, are they to be in- 
cluded also within the ambit of the concept “secular”? In 
approaching this question it may prove helpful to keep in 
mind the following points: 

(1) From the viewpoint of origin, these Societies are an 
outgrowth, an extension, of the diocesan clergy. Almost with- 
out exception, they were founded by diocesan clerics,” for 
purposes which in the circumstances of time and place neither 
the diocesan nor the regular clergy could effectively accom- 
plish. 

(2) Traditionally, in the pre-Code discipline, these Insti- 
tutes were officially regarded as Societies or associations of 
secular priests: indeed, both Societies without vows and Con- 
gregations of simple vows were classed under the general 
name Congregationes Saeculares.** Their members were ex- 
pressly called seculars.’* 

(3) As the culmination of a more recent trend, the Code 
legislation acknowledged as sufficient to constitute the 
canonical religious state the profession of simple vows; hence- 
forward, members of Congregations in which only simple 
vows were professed would be classed simply as religios:. In 
the Code, however, no change was made in the structure of 


12 A notable exception is the Society of Missionary Priests of St. Paul the 
Apostle (Paulist Fathers). 


13 Cf. art. “Traité des Congrégations Séculiéres,” Analecta Iuris Pontificii 
(Romae, 1864), Vol. III, pt. I, col. 52-103, 147-217; art. “ Des Ordinations dans 
les Congrégations Séculiéres,” ibid., Vol. IV, pt. I, col. 744-751; Vermeersch, 
A., De Religiosis Institutis et Personis (Brugis, 1902), Vol. I, n. 56; Molitor, 
R., Religiost Iuris Capita Selecta (Ratisbonae, 1909), nn. 37-39; Schaefer, T., 
De Religiosis (4. ed., Romae, 1947), n. 132, not. 47; tbid., n. 202b. 


14 We may recall here the words of Pope Alexander VII in the brief Ex 
commissa nobis, of Sept. 22, 1665: Speaking of the Congregation of the Mis- 
sion, @ community of simple private vows, the Pontiff said: “ Dicta Con- 
gregatio non censeatur propterea in numero ordinum religiosorum, sed sit de 
corpore cleri saecularis.” It should also be recalled that some of these 
Societies without vows had the word “secular” in their Official title (e.g., The 
Society of Secular Clerics Living in Common, founded by the Ven. Holzhauser 
in 1643). 
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Societies without vows, nor was the status of their clerical 
members in any way affected. 

(4) Under the common law, members of Societies without 
vows must follow the law of seculars in everything concerned 
with clerical studies and ordination. As a consequence of 
can. 678° such clerics are incardinated to a diocese and, 
de iure, are never removed from the jurisdiction of their own 
Ordinary. 

Two questions now present themselves: according to the 
Code legislation alone, should clerics in these Societies be 
classed as diocesan clerics? And if not, should they be at all 
considered as seculars? To the first question the writer would 
answer in the negative: the diocesan cleric is he who, by the 
reception of first tonsure, is incardinated to the diocese for 
whose service he was promoted (can. 111, §2). Despite the 
fact that the Code requires these clerics to be incardinated to 
the diocese of their own Ordinary and to remain so incar- 
dinated throughout their lifetime in the Society, and despite 
the fact that these clerics must depend upon this Ordinary for 
dimissorial letters for ordination: yet, these de facto are tech- 
nicalities of law which cannot bring the cleric within the 
proper comprehension of the concept diocesan cleric. They are 
not promoted for the direct service of any diocese, as is en- 
visioned by the prescript of can. 111, § 2.7° 

The reply to our second question is somewhat less obvious: 
here again, however, we would answer in the negative. Ac- 
cording to the Code of Canon Law the term secular cleric 
cannot be applied to a member of a Society without vows. 
Notwithstanding their obligation to follow the legislation for 
diocesan clerics in matters pertaining to ordination, the Code 


15 “Tn iis quae ad studiorum rationem et ad suscipiendos ordines pertinent, 
sodales iisdem legibus tenentur ac saeculares clerici, salvis peculiaribus prae- 
scriptionibus a Sancta Sede datis.” 


16 We would hesitate to say that the diocesan incardination of these clerics 
is merely a fictio iuris. Some writers observe that clerics in Societies without 
vows are diocesan clerics “on loan” to the Institute. Although the term- 
inology is less happy, there is some basis for this view. 
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nowhere predicates the term “ secular” of these clerics. In- 
deed, the very wording of can. 678 precludes such predication, 
for this prescript speaks of extending to such clerics the laws 
established for seculars (“. . . iisdem legibus tenentur ac 
saeculares clerici...”). In the Code legislation only strictly 
diocesan clerics are regarded as being Seculars: clerics in 
Societies are therefore excluded from the ambit of this concept. 


THE SECULAR CLERIC IN SPECIAL LEGISLATION 


As a consequence of the total identification of the concepts 
“ secular ” and “ diocesan ” as applied to clerics in the Code of 
Canon Law, a novel and somewhat awkward situation is en- 
countered: a three-fold division of clerics into secular, re- 
ligious, and a third group which we might characterize nega- 
tively as neither secular nor religious. We have seen that in 
the pre-Code discipline such anomaly did not exist, since all 
non-Regular clerics were very definitely classed as Seculars 
although obviously they were not diocesan clerics in the ac- 
cepted sense of that term. The Code, therefore, has to some 
extent restricted the ambit of the concept “secular” which, 
in the period following the development of the Secular Con- 
gregations, had become traditional in canonical usage. 

In the ensemble of ecclesiastical discipline, however, this 
restriction on the part of the Code has not been sustained. 
The special legislation which, even in the post-Code period, 
has been established for the government of these non-diocesan 
clerics very clearly retains the broader concept and charac- 
terizes such clerics as being truly Seculars. The truth of this 
statement can be established from the constitutional pro- 
visions of Societies without vows, and from the special legisla- 
tion drawn up in recent years for Secular Institutes. 

The approved Constitutions of many Societies without 
vows expressly mention the secular character of their clerical 
members. In art. I of the Constitutions of the Quebec 
Foreign Missions Society, this Society is described as a com- 
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munity of secular clerics.17 Likewise, the Constitutions of the 
Society of Missionaries of Africa (White Fathers) state that 
it is “an Institute of Secular Clerics who live in Commu- 
nity.” 18 Clerics in the Paris Foreign Missions Society also 
are expressly called seculars: “La Société des Missions 
Etrangéres de Paris est une Société clericale de droit pontifical. 
Elle se compose d’ecclesiastiques séculiers sans voeux et de 
fréres coadjuteurs . . .”?® Such instances could be multi- 
plied.2° But what we have seen is sufficient indication that 
the Sacred Congregations, in approving such constitutional 
provisions, give an Official sanction to the concept saecularis 
as it is here applied to clerics in Societies without vows. 

And what of the lex peculiaris established in recent years 
for the government of Secular Institutes? ** Such Institutes 
are called “secular” because their members profess the 
evangelical counsels and exercise their apostolate in saeculo. 
Because they do not profess the three public vows of religion, 
these members are not religiosi. Secular Institutes may be 
either clerical or lay: members, by their entrance into the 
clerical state, do not lose their secular character but continue 
to exercise their ministry in a manner which is consistent with 
life in saeculo. Like clerics in Societies without vows, there- 
fore, clerical members of the Secular Institutes must be re- 
garded as saeculares in a broader understanding of the term 
than is admitted in the Code of Canon Law. 


17 Constitutions de la Société des Missions Etrangéres de la Province de 
Québec (1949), art. I: “La Société des Missions Etrangéres de la province de 
Québec est un Institut de cleres séculiérs, vivant en communauté.” 

18 Constitutions of the Society of Missionaries of Africa (1947), art. I. 

19 Constitutions de la Société des Missions Etrangéres de Paris (1951), art. I. 


20 Cf. Regula et Constitutiones Congregationis Missionis a Pretioso Sanguine 
(1946), art. I of Regula; Constitutions de la Compagnie des Prétres de S. 
Sulpice (1955), art. 7. 


21Cf. const. Provida Mater Ecclesia, AAS, XXXIX (1947), 120-124; 
motu proprio Primo Feliciter, AAS, XL (1948), 283-286; instr. Cum Sanctissi- 
mus, AAS, XL (1948), 293-297. 








308 THE JURIST 


CONCLUSION 


In concluding this investigation of the concept “ secular ” 
as applied to the Catholic clergy, the following observations 
seem warranted: 

(1) Although there is no necessary or intrinsic connection 
between the two concepts, the secular cleric and the diocesan 
cleric are consistently identified in the Code legislation. As 
such, only members of the local clergy are regarded in the 
common law as being truly Seculars. The wording of can. 
678 precludes the application of the term secular to clerics in 
Societies without vows. 

(2) In extra-Code discipline the concept of the secular 
cleric has a wider meaning: it embraces all clerics who do not 
belong to the canonical religious state. In this sense, secular 
is a term which, when applied to clerics, expresses accurately 
the concept sine votis publicis: it thereby embraces diocesan 
clerics, clerics in Societies without vows, and clerical members 
of the Secular Institutes. 

(3) In postulating a broader understanding of the concept 
of the secular cleric there is no deviation from traditional 
doctrine. This was the pre-Code discipline, and in the special 
legislation for non-diocesan clerics the former practice is sus- 
tained and receives official sanction. 

Kevin ScANLAN, 8.M.A. 
PHILADELPHIA, PENNSYLVANIA 











THE IMPEDIMENT OF IMPOTENCY 
AND THE NOTION OF MALE 
IMPOTENCY 


Part IJ JI—Tue Norion or MALE IMPOTENCY 
FROM THE COUNCIL OF TRENT TO THE 
PRESENT TIME * 


to discuss the condition of impotency from the Council of 

Trent in the 16th century up to the present time. This 
section will be of greater practical interest to the theologians, 
canonists and specialists in the medical profession, because the 
particular cases, with which they will be associated, will ulti- 
mately be resolved by the application of the legal interpreta- 
tion currently in vogue and not by the understanding of past 
centuries. Nevertheless reference to earlier opinions has been 
necessary to show the development and evolution of the vari- 
ous concepts, to lay the ground work for the modern princi- 
ples, and to demonstrate that the growth, from the beginning 
up to the present day, a span of some 800 years, has been 
rather stormy and turbulent. 


T WILL be the burden of the ensuing pages of this article 


Notion oF IMPOTENCY FROM TRENT TO THE CODE 


As mentioned previously, the most important document 
bearing on the subject of impotency to appear up to and in- 
cluding the 16th century was the Cum Frequenter, issued on 
June 27, 1587, by Pope Sixtus V and addressed to the Bishop 
of Navarre and to the Papal Nuncios in Spain. In this papal 
pronouncement, eunuchs and spaded men who lacked both 
testicles were to be considered unfit for marriage by natural 


* The preceding parts of this article appeared in the January and April 1959 
numbers of THe Jurist. The remainder of the article appeared, in substan- 
tially its present form, in The Linacre Quarterly, XXV (1958), 105-110, 143-162, 
from which it has been adapted and expanded through the kind permission of 
the Editor. 
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law; the Bishops were to have the obligation of impeding 
marriages which these men might attempt to contract or of 
declaring invalid the unions which they had already entered. 

Since the Cum Frequenter was destined to make such a 
great contribution to the evolution of the understanding of 
the law on impotency, it would be worthwhile, at this point, 
to summarize its principal tenets. 

The Holy Father declared that eunuchs and spaded indi- 
viduals who lack both testicles are of a frigid nature, are im- 
potent, and are not to be considered apt subjects for contract- 
ing marriage; and that persons thus afflicted cannot emit 
verum semen but, in their physical relations with women, 
produce a certain liquid which is similar to verum semen. 
This is not suitable for the generation of children and, there- 
fore, it does not fulfill the purpose of marriage. The Pontiff 
declared, moreover, that these defectives presume to enter 
marital unions not to live chastely with their wives as brother 
and sister, but in order to have carnal copula with them under 
the pretext of a real marriage; that marriages of such per- 
sons serve no useful purpose, but afford a definite occasion 
for sin and scandal, and thus tend to the damnation of the 
souls of the persons involved; that the marriage of a eunuch 
would give scandal to his wife, who would realize the unna- 
tural character of the sexual acts performed with him and who 
would be tempted to seek satisfactory relations elsewhere, 
and be a scandal to others who might know of or suspect his 
condition.*® 

It is evident from this summary that Pope Sixtus V did not 
define or describe the term verwm semen. He probably took 
it for granted that the term would have a definite and precise 
meaning for the canonists and theologians of that era and 
would be properly understood and interpreted by them. 
However, the fact that he did not define verwm semen ac- 
curately or describe it precisely has led to a great deal of con- 
fusion to the present day. 


167 Fontes, n. 161, Introduction, sections 1-3. 
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The Pontiff did not mention directly or even imply that the 
verum semen, which eunuchs and spaded men could not emit, 
was manufactured in the testicles. He was careful to avoid 
stating where it was elaborated or in what it consisted. It 
would be easy to see, however, why some authors might con- 
clude that the verum semen must be a testicular product: on 
the one hand, direct reference was made to persons who lacked 
both testicles and, on the other hand, such persons were con- 
sidered unfit to contract marriage because they could not emit 
verum semen. Thus the canonists and theologians could 
easily fall into the fallacy of post hoc, ergo propter hoc and 
think that the verwm semen, which eunuchs and others could 
not emit, must be manufactured by the testicles, of which 
they were deprived. 

One thing is certain. The understanding of Pope Sixtus V 
of the constitution of verwm semen and the site of its elabora- 
tion was limited by the meager medical knowledge of the late 
16th century. Certainly the knowledge of endocrine func- 
tions and the field of endocrinology was little, if at all, ap- 
preciated. 

It is clear that semen was not thought to be verum merely 
because it contained spermatozoa, since these were first dis- 
covered ninety years later, in 1677. It was not until 1875 that 
Oscar Hertwig first demonstrated their function. 

Sanchez declared that the Cum Frequenter introduced no 
new doctrine but repeated what had always been held in the 
natural law, that eunuchs were unable to marry because they 
could not emit verwm semen and any marriage, attempted by 
them, was invalid.*® Ledesma and Enriquez are quoted by 
Sanchez as holding the same views.*® 

Apparently, the term verum semen was time-honored in 
theological usage even before the appearance of the Cum Fre- 
quenter. Sanchez says that the doctrine requiring veruwm 
semen for potency was the common opinion of theologians 


168 De Matrimonio, 1. 7, d. 92, n. 18. 


169 Sanchez, De Matrimonio, 1. 7, d. 98, n. 3. 
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and jurists prior to the papal pronouncement. He adds that 
theologians, in their use of the term, go back to the works of 
Galen, the Greek physician of the second century.’ Ferreres 
confirms this by stating that from the time of Galen and for 
more than 1300 years before Pope Sixtus V the distinction 
between true and false semen was known." 

According to Ferreres, verum semen, in the sixteenth cen- 
tury, signified the relatively copious and somewhat viscous 
ejaculate which was produced by a man capable of the mar- 
riage act. The distinction between the thin, clear fluid of 
distillation and the copious more viscous out pouring of pol- 
lution was identical with that which is found between false 
and true semen.’ 

Nowlan, writing in 1945, states that, in his opinion, the no- 
tion of verum semen in the writings of 16th and 17th century 
theologians was a convenient designation of the difference be- 
tween the eunuch and the normal man. They observed that 
the eunuch was capable of some sort of ejaculate but one 
slight and watery as compared with the greater quantity of 
thicker substance of the normal man; they rightly concluded 
that the former was not true semen.’ 

Theologians of the 16th century, as well as the doctors and 
scientists of the same era, did not understand the physiology 
of semen production. Otherwise Enriquez, a competent and 
capable theologian, would not have speculated on the possi- 
bility of marriage of a eunuch who was capable of producing 
true semen.’* Since castration not only removes the sperma- 
tozoa from the ejaculate but gradually terminates the func- 
tioning of the accessory sex glands, no one conversant with 


170 De Matrimonio, d. 92, n. 17. 


171 De Vasectomia Duplici necnon de Matrimonio Mulieris Excisae (Ma- 
drid, 1913), p. 138. 


172 Tbidem. 


173“ Double Vasectomy and Marital Impotency,” Theological Studies, VI 
(1945), 401. 


174 Sanchez, De Matrimonio, |. 7, d. 92, n. 18. 
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the true facts could conceive of a eunuch who was capable of 
manufacturing verum semen. 

From the 16th to the 18th centuries, various authors de- 
fined the condition of impotency as the inability of the spouses 
to become one flesh by the emission of verum semen in the 
vagina.’*> The question of impotency was always discussed 
in relation to the primary and secondary purposes of mar- 
riage: the procreation of offspring and the remedy of con- 
cupiscence. The consummation of the marital act was to be 
the way that these purposes of marriage were to be realized 
and this consummation required a copulation in which the 
spouses became one flesh and which was per se apt for genera- 
tion. If the spouses did not become one flesh with each other 
or if the copulation was not per se suitable for the generation 
of offspring, the relationship was not real consummation; if 
these elements were not realized because of the ineptness of 
the parties, a condition of true impotency was thought to 
exist.1"° Not any type of intercourse sufficed for the satisfac- 
tion of conecupiscence but only that which was of its nature 
apt for the generation of children.?” 

From the above it is evident that the authors of this period 
considered a close interrelationship to exist between potency, 
consummation of a marriage, potential generation of children, 
a remedy for concupiscence, and the “becoming one flesh ” 
by the parties. 


175 Zacchias, Quaestiones, lib. III, tit. I, q. 1, nn. 1-2; Reiffenstuel, Jus 
Canonicum Universum, lib. IV, tit. XV, nn. 1-2; Schmalzgrueber, Jus Ecclest- 
asticum Universum, part III, tit. XV, n. 2; Santi, Praelectiones, lib. IV, tit. 
XV, n. 1; De Angelis, Praelectiones, lib. IV, tit. XV, n. 1. 


176 Sanchez, De Matrimonio, |. 7, d. 92, nn. 7, 11, 28; Pontius, De Matri- 
monio, lib. 7, cap. 55, n. 1; Zacchias, Quaestiones, lib. IX, tit. III, q. 2, nn. 
4, 15; Schmalzgrueber, ibidem, n. 33; De Angelis, loc. cit.; Feije, De Impedi- 
mentis, p. 413; Gasparri, De Matrimonio, vol. I, n. 515; “ Causa Salernitana,” 
Analecta Ecclesiastica, VIII (1900), 248-249; 255. 


177 Sanchez, ibidem, n. 7; Pirhing, Jus Canonicum, lib. IV, tit. XV, n. 3; 
Schmalzgrueber, ibidem, n. 32; Eschbach, “ De Feminae Impotentia,” Analecta 
Ecclesiastica, VII (1899), 381; “ Causa Salernitana,” loc. cit., p. 257. 
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If the marital relationship were to achieve the ends of being 
apt for the generation of children, even though de facto 
children were not born, of providing a remedy for concupis- 
cence, and of causing the parties to become one flesh, a mere 
joining of the bodies without semination would not be suffi- 
cient and verum semen would be required for a perfect con- 
jugal copula.1** Producing, emitting and depositing verum 
semen in the vagina of the wife was considered necessary for 
generation.’ 

The medical authorities of this period held that eunuchs 
and spaded men who lacked both testicles were incapable of 
producing verum semen and could not validly marry, because 
they lacked necessary organs. A man who was deprived of 
only one testicle, however, could enter a valid marital con- 
tract because he could produce verum semen.**° 

It is to be observed that, although all the authors men- 
tioned verum semen and required it for a perfect conjugal 
copula, no one of them described or defined it or endeavored 
in any way to explain or identify it. 

In order that a man be considered potent and be apt for 
contracting a valid marriage, he must have a penis that is 
capable of erection and of penetrating the female vagina and 
he must be able to produce, emit and deposit verum semen 
within the vagina.*** The erection must be maintained and 


178 Sanchez, ibidem, n. 17; Pontius, De Matrimonio, lib. 7, cap. 68, n. 3; 
Zacchias, ibidem, nn. 5, 13, 14; Barbosa, Collectanea, lib. IV, tit. XV, c. 5, 
n. 11; Schmalzgrueber, ibidem, n. 15; Gasparri, tbidem, nn. 510, 528; “ Causa 
Salernitana,” ibidem, p. 253. 


179 Sanchez, ibidem, nn. 7, 8, 17; Pontius, ibidem, cap. 55, n. 1; cap. 60, n. 3; 
Zacchias, loc. cit.; Barbosa, loc cit.; Laymann, Theologia Moralis, lib. V, tract. 
X, pars IV, c. XI, n. 3; Schmalzgrueber, loc. cit. 


180 Cum Frequenter of Pope Sixtus V—Fontes, n. 161; Sanchez, ibidem, nn. 
8, 14; Pontius, ibidem, cap. 60, n. 3; cap. 68, n. 3; Zacchias, tbidem, nn. 4-8; 
nn. 13-15; Barbosa, loc. cit.; Reiffenstuel, loc. cit.; Schmalzgrueber, loc. cit.; 
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lib. IV, tit. XV, nn. 4, 6; Laymann, Theologia Moralis, lib. V, tract. X, pars 
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C. 5 (Commentarium), n. 4; Pirhing, Jus Canonicum, lib. IV, tit. XV, n. 1; 
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sustained until the vagina has been penetrated and until 
semination has occurred within it. 

In this connection, the authors remark that the size and 
shape of the penis is of great importance since the act of pene- 
trating the vagina will be seriously affected if the male organ 
is too long or too short, too thick or too thin, too flabby or 
crooked.'*? 

Zacchias, in the eighteenth century, wrote that injuries to 
the head, spine, lumbar region, inguinal and perineal regions, 
attrition of the nerve centers, catalepsis, apoplexy and paraly- 
sis can interfere with the erection of the penis and so might be 
causes of male impotency.'** He also considers cases of hypo- 
spadias where the top of the penis was imperforate and in- 
stances where the penile aperture was located in the middle or 
in the base of the organ, as possible sources of male impotency. 

Other authors discuss, as causes of impotency, the condi- 
tion whereby a man cannot seminate at all or, if he does emit 
verum semen, he finds it difficult to deposit it within the 
vagina because of premature ejaculation.*** 

Sanchez **° and Schmalzgrueber *** were of the opinion that 
a man was to be considered potent if he could only deposit 
part of the semen in the vagina because that portion would 
be sufficient to consummate the marriage and effect the union 
of the two spouses in one flesh. 


Reiffenstuel, Jus Canonicum Universum, lib. IV, tit. XV, n. 14; Ferraris, 
Bibliotheca, sv. Matrimonium, art. 6, n. 39; Gasparri, De Matrimonio, vol. I, 
n. 512. 

182 Zacchias, tbidem, nn. 11, 17, 18, 19; q. 4, n. 1; Gonzalez-Tellez, ibidem, 
n. 7; Gasparri, tbidem, n. 582; Causa Anconitana, S.C. C., January 19, 1793; 
March 16, 1793—Fontes, n. 3884; Causa Amerina, S.C. C., June 15, 1793; July 
20, 1793—Fontes, n. 3885. 
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184 Sanchez, De Matrimonio, |. 7, d. 92, nn. 7, 17; Zacchias, Quaestiones, lib. 
IX, tit. III, q. 2, nn. 4, 5, 11, 15; Pirhing, Jus Canonicum, lib. IV, tit. XV, nn. 
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The theologians and canonists of this period unanimously 
agree that old age of and by itself did not constitute an im- 
pediment to marriage and did not necessarily cause a man to 
be impotent. If the elderly man could meet all the above 
requirements, although it was impossible for him to procreate 
offspring, because the semen was sterile, he could validly 
marry. But if the man was so exhausted and debilitated from 
age that he could not have perfect copula or could not pro- 
duce verum semen, he was to be considered impotent and un- 
able to contract a valid marriage.*** 

Cardinal Gasparri made a distinction of great importance 
between the human action and the action of nature. The 
human act consists in the act of conjugal intercourse itself and 
is terminated by the depositing of the verum semen in the fe- 
male vagina. The action of nature comprises the function 
which occurs after the prior action has been completed; by it 
the semen is brought into the uterus, advances until it meets 
an ovum, and fertilizes it.*%* 

Antonelli, in his classical work on impotency written in 
1900, stated that the purpose of the institution of marriage 
was to provide for the procreation of children and the propa- 
gation of offspring and that spouses became two in one flesh 
by cooperating in a copula that was ordinated to generation.**® 
In order that the spouses become truly two in one flesh, there 
should be a unity towards which each should make a distinct 
contribution. This could not be attained by the mere joining 
of the generative organs of each sex, since, in this way, each 
sex would remain distinct, separate and individual; what is 


187 Sanchez, De Matrimonio, |. 7, d. 92, nn. 20, 23; Barbosa, Collectanea, lib. 
IV, tit. XV, c. 2, n. 6; Laymann, Theologia Moralis, lib. V, tract. X, pars IV, 
c. XI, n. 3; Pirhing, Jus Canonicum, lib. IV, tit. XV, n. 4; Reiffenstuel, Jus 
Canonicum Universum, lib. IV, tit. XV, n. 19; Schmalzgrueber, ibidem, n. 33; 
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monio, vol. I, n. 512. 
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required is that each give something from which the oneness 
or unity is made.’ 

The becoming of one flesh is to be considered active, when 
generation de facto follows, and potential, when generation 
can follow.’ 

This author continues by saying that male semen is re- 
quired for proper consummation of a marriage ** and, there- 
fore, copula by a eunuch, who lacks both testicles, cannot be 
said to be per se apt for the procreation of children, because 
the defect is basic, radical and without remedy. The declara- 
tions of Pope Sixtus V were not an innovation but only a 
repetition of the age-old and honored law. This was in effect 
before his Pontificate and was ultimately and originally based 
on the natural law. The reason why eunuchs, who lacked 
both testicles, were estopped from marrying, even though they 
could effect a penetration, was that they were unable to semi- 
nate.** 

Once again, Antonelli constantly referred to semination, 
semen, verum semen, but refrained from giving any precise de- 
scription or definition of what these signified. It would al- 
most appear that he presumed that his readers would readily 
understand the meaning and significance of these terms. 

Antonelli maintained that Pope Sixtus V prohibited mar- 
riage for eunuchs precisely because they could not attain the 
primary end of marriage, even if they could achieve the secon- 
dary purpose. He asserted that the latter cannot be separated 
from the former, since it is accessory and accidental to the 
primary objective and came into being only after the sin of 
Adam and Eve. This must be held to be the true and certain 
doctrine of the Church after the Cum Frequenter of Pope 
Sixtus V.'* 

190 Ibidem. 

191 Jbidem, p. 15. 

192 Jbidem, p. 16. 

193 Jbidem, p. 58. 
194 Tbidem, p. 60. 
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This author held it erroneous to state that a eunuch, lack- 
ing both testicles, was not moved by concupiscence. The fact 
of copula, he states, is governed by the nervous system and 
the appropriate nerve centers are found in the lumbar region. 
In a man there are two nerve centers which control his ability 
to have sexual intercourse: the center of erection, which ac- 
counts for the erection of the penis, and the center of ejacula- 
tion, which cares for the emission of semen. The eunuch is 
deficient in the action of the center of ejaculation but is al- 
ways capable of carnal desire and erection. The cause of the 
carnal desire is not only the presence of semen in the seminal 
vesicles but also all those causes, both physical and psychical, 
which excite and stimulate the nerves, thereby inducing erec- 
tion. The eunuch always experiences sexual desire even with 
an emission of prostatic fluid and urethral mucous. Some- 
times the concupiscence of a eunuch is more vehement than 
that of a normal man; despite this fact, he cannot contract a 
valid marriage.*® 

According to Antonelli, if the remedy for concupiscence 
could be attained without reference to generation, Pope Sixtus 
V never would have declared invalid the marriage of eunuchs, 
who lack both testicles, since they have the same, and at times 
more vehement, concupiscence. The marriages of such men 
were declared invalid not because they could not achieve a 
satiable copula but because they could not emit verum semen 
that was apt for generation.’ 


Notion oF Impotency AFTER THE CODE 


The above represents the development of the concept of an 
impotent condition and the requirements for potency which 
were commonly held at the time of the promulgation of the 
Code of Canon Law in 1917. It remains now to consider the 
opinions advanced on this subject by the canonists and the- 
ologians who have written during the past forty years, and 


195 Jbidem, p. 61. 
196 Jbidem, pp. 61-62; 64-65; 68. 
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to study the decisions of the Sacred Roman Rota and the de- 
crees of the Roman Congregations which have been issued 
during the same period. 

The several writers of this period are careful to distinguish 
between the concept of impotency and that of sterility. An 
impotent person is considered to be one who is not capable of 
having true conjugal relations; whereas a sterile person is one 
who, although he can have normal, satisfactory marital rela- 
tions, is unable to generate offspring, because of the presence 
of some complicating condition which rules out this possi- 
bility. 

The specific definitions of the term impotency, as given by 
various authors, are interesting to consider. 

Cappello states that impotency is the inability of a man or 
woman to have conjugal copula,’ or the inability to partici- 
pate in conjugal copula,’®*® or the incapacity of depositing, in 
a natural manner, verum semen in the female vagina.’ This 
same writer continues by saying that potency includes also 
the notion that the concupiscence of a man or a woman be 
satiated in a legitimate and natural way through penetration 
and semination within the vagina. Inchoate or attempted 
penetration does not suffice; this increases and irritates con- 
cupiscence rather than satisfying it.*°° 

Chelodi-Ciprotti refer to impotency as the inability to have 
copula which is de se apt for the generation of offspring.?” 

Gasparri refers to and quotes the definition of Antonelli: 
“Impotency is the absolute and necessary inability to obtain 
offspring because of the lack of organs essential to generation, 
or because of their atrophy, or because of any other defect 
which renders copula either impossible or, by its nature, nec- 
essarily sterile.” 7° 

197 De Matrimonio, n. 342, pp. 349-350. 

198 Jbidem, n. 347, p. 357. 
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Noldin cites the opinion of one group, including Antonelli, 
Bucceroni, Wernz, Santi, Leitner and Lehmkuhl, to the effect 
that not only is an act of ordinated copula required but, in 
addition, verum semen, on the part of the man, and an ovum, 
on the part of the woman, are necessary. This reduces im- 
potency to an inability to generate rather than to an inca- 
pacity to copulate. He also mentions a similar theory that 
required, in addition to the ordinated act, that the man de- 
posit verum semen, although there was no ovum or could not 
be any ovum on the part of the woman, because the ovaries 
had been excised. The followers of this opinion described 
verum semen as that fluid which is elaborated in the testicles 
even though it be devoid of live sperm; it is not merely the 
fluid which is produced by the seminal vesicles or bulbo- 
urethral glands. 

Finally, Noldin offered his own definition of impotency, 
shared by others, as merely an incapacity to copulate. He 
hastened to state that this follows the tradition of older au- 
thors, which was upset for some time after the 16th century 
because of an improper understanding of the text of Pope 
Sixtus V. Noldin and others held that a marriage was valid 
provided even some of the secondary ends could be obtained; 
they added that sedation of concupiscence and communication 
of mutual love could be achieved by any satiative copula, even 
though there was not semen or ovum present.” 

It is clear from the above that the authors who defined 
potency in terms of generation and conception and who re- 
quired verum semen on the part of the man and an ovum on 
the part of the woman were most likely confusing impotency 
with sterility and potency with fecundity. This confusion 
arose because the basic distinction between the actio humana 
and the actio naturae was not properly understood. The 
former, more properly referred to as conjugal copula, consists 
in the penetration of the vagina by the male member and the 
effusion therein of verum semen. The latter, which concerns 
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the female primarily, consists in the passage of the sperm to 
the interior, the descent of the ovum through the fallopian 
tubes, the fertilization of the mature ovum, the development 
of the fetus within the uterus, and the birth of the child.?” 

It is obvious that the human action, as described above, is 
the only action over which the individual has control and for 
which he can be judged responsible. Thus this is the only 
action that can be made the object of the marriage contract. 
It follows that potency or impotency must be considered in 
terms of the ability or inability to perform the human action 
apart from any reference to the action of nature which follows. 

Since generation depends upon the hidden processes of na- 
ture and not on the individual, as an individual, the action of 
nature, which is beyond human control, cannot be the object 
of the marriage contract. Thus it cannot be part of the defini- 
tion of the conjugal act. Because the action of nature can- 
not and does not enter into the definition of the conjugal act, 
neither can it be introduced into the definition of potency or 
impotency. 

The Code of Canon Law tended to continue the confusion 
by stating that the object of the marital contract, for which 
consent was given, was “ an act per se apt for the procreation 
of offspring.” 2% 

Cappello prefers to define the conjugal act as “ that action 
by which verwm semen is deposited in a natural manner within 
the vagina of the woman.” °° Because reference to all genera- 
tion, actual and potential, is excluded in the latter definition, 
there can be no confusion between sterility and inpotency. 

Conjugal copula, according to a decision of the Sacred 
Roman Rota, is that act “by which the spouses become one 
flesh and the marriage is consummated.” 2% Canon 1015, § 1, 


204 Cappello, De Matrimonio, n. 341, p. 349. 
205 Canon 1081, § 2. 
206 Op. cit., n. 342, p. 349. 
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of the Code of Canon Law states that a marriage is consum- 
mated “if between the spouses there takes place the conjugal 
act to which, by its very nature, the marital contract is or- 
dinated and by which the spouses become one flesh.” St. 
Thomas indicates that spouses become one flesh when the 
members or organs of the one are made the members and 
organs of the other.*°° 

Thus the terms conjugal copula, consummation, becoming 
one flesh, are all made equivalent. Impotency becomes the 
inability to have successful conjugal copula, to properly con- 
summate a marriage, or to become one flesh with one’s spouse. 
It is evident that no one of these terms specifically or essen- 
tially contains within it a direct reference to generation even 
though the marital act is ordinated to a generative purpose. 

As stated previously, conjugal copula is that human action 
whereby, in a natural manner, the female vagina is penetrated 
by the male organ and semination occurs therein. This com- 
posite act is constituted by three separate operations: erection 
of the penis, penetration of the vagina, and semination within 
the vagina. These multiple operations require, on the part 
of the man, a normal penis, capable of being erected and sus- 
tained in erection until penetration is accomplished; at least 
one healthy functioning testicle; and the ability to deposit 
verum semen within the vagina.?® 

The Supreme Sacred Congregation of the Holy Office on 
March 1, 1941, declared that for perfect copula and consum- 
mation of a marriage it is required and suffices that “a man, 


208 Comment. in IV Sent., IV, d. 41, a. 1; IV, d. 41, a. 1, sol. 3. 
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LXII, coram Quattrocolo, n. 2, p. 660; Decisio LXVII, coram Teodori, n. 7, 
p. 714; Decisio LX XXIII, coram Grazioli, nn. 5-6, pp. 898-899. Additional 
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in some fashion, even though imperfectly, penetrates the 

vagina and immediately effects, in a natural manner, a semi- 

nation, at least partial, within the vagina, with this reserva- 

tion, that the entire male organ need not enter the vagina.” 7"° 
Harrington and Doyle concluded: 


Thus, the minimum, which is required and suffices for true con- 
summation, is to be found between the two extremes of mere 
vulvar penetration, on the one hand, and complete penetration 
of the entire male organ, on the other. There must be verified 
a true entrance through the hymeneal membrane and into the 
vaginal canal, so that part of the male organ can be truly said 
to be enveloped by the vagina. Juxtaposition of the glans 
penis against the hymeneal orifice with the result that only the 
tip of the glans enters beyond the hymeneal membrane, and 
this without in any way stretching or tearing it or loosening the 
hymeneal ring, is not sufficient. For, in this instance, it could 
not be said that any penetration had occurred. Rather must 
there be realized the apposition of an erect male organ against 
the hymeneal orifice with a definite pressure which will cause 
the membrane to be pushed aside and to be stretched, at least 
momentarily, so that part of the male organ can actually enter 
the vagina. This minimum penetration, coupled with simul- 
taneous semination, will constitute proper consummation.?"1 


Both the penetration and insemination must be intravagi- 
nal. This requirement immediately rules out artificial semi- 
nation whether the semen is procured directly from the epi- 
didymis of the husband or obtained in any other way and then 
injected into the vagina or uterus without any type of marital 
relationship having been effected. It also excludes mere semi- 
nation ad os vaginae. In the latter instance, there is no pene- 
tration but, from the semen deposited at the vaginal introitus, 
some sperm migrate into the vaginal canal, through the cervix 
and body of the uterus and into the fallopian tubes.?"* 


210 Cappello, De Matrimonio, n. 382, pp. 381-382. 
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Gasparri stated that if a child was conceived by mere semi- 
nation ad os vaginae, he was born from non-matrimonial 
coitus and from impotent parents.?™* 

It is possible for actual conceptions to occur without a mar- 
riage being canonically consummated and even when one of 
the parties is canonically impotent. To substantiate this con- 
clusion, reference is made to two decisions of the S. R. Rota, 
wherein a definite judgment was made that marriages had not 
been properly consummated even though the fact of concep- 
tion was beyond all controversy and, in a particular case, 
even though a woman had given birth to two children. In 
this instance, it was verified that the subject was suffering 
from such severe vaginismus that penetration was impossi- 
ble.?"* 

Thus whatever would prevent a man from penetrating or 
from seminating within the vagina or a woman from being 
penetrated could be the cause and basis of impotency. 

In considering male impotency, due consideration must be 
given to the basic distinction between organic, anatomical, 
mechanical, instrumental or constitutional impotency, on the 
one hand, which refers to the lack or ineptness of copulatory 
organs or to some defect or lesion which affects them and, on 
the other hand, functional impotency, which arises from vari- 
ous diseases of the nervous system or lack of proper stimulus 
which prevents the normal functioning of the male sexual 
organs. Most of the subsequent pages will deal primarily 
with the problems of organic impotency. 

Consideration will first be given to those male deficiencies 
which all canonists and theologians agree constitute a definite 
condition of impotency. Only after these have been described 
and considered will attention be given to the remaining 
anomalies which provide the basis for much dispute and con- 
troversy. 
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It must be recalled that for an impotent condition to con- 
stitute the diriment impediment of impotency and prevent a 
marriage to be contracted or invalidate a marriage already 
contracted, it must be antecedent to the contracting of the mar- 
riage and it must be permanent. The meaning of these ele- 
ments has already been discussed. 

All authors agree that a man is impotent if he lacks a penis, 
either because he was born without one or because it was 
surgically removed at a later date, or if the penis is infantile 
or rudimentary in size or excessively large, thereby preventing 
penetration.?” 

If an individual suffers from hypospadias or epispadias, 
whereby the urethral canal opens not in the top of the penis 
but rather along the middle or at the base of the penis, and if, 
because of this anomaly, verum semen cannot properly be de- 
posited in the vagina, the person is judged to be impotent.?”® 
One Rotal decision discusses this point at length, and sets 
forth that hypospadias has several forms. These depend on 
whether the urethral os lies below the glans penis or in some 
other part of the glans or opens into the upper part of a di- 
vided scrotum or opens behind the scrotum into the perineum. 
This decision then states that in the case of scrotal hypo- 
spadias, if the penis is crooked, proper semination cannot be 
had. In perineal hypospadias, semen is emitted but between 
the legs of the man without touching the external organs of 
the woman and thus intra-vaginal semination cannot be 
achieved. In the other forms of hypospadias, where the 
urethral canal opens along the penile shaft, each case must be 


215 Cappello, De Matrimonio, n. 348, p. 359; Chelodi-Ciprotti, Jus Canoni- 
cum de Matrimonio et de Iudiciis Matrimonialibus, n. 69, p. 79; Gasparri, De 
Matrimonio, n. 520, p. 314; Noldin-Schmitt, De Sacramentis, Vol. III, n. 567, 
pp. 574-576; De Smet, De Sponsalibus et Matrimonio, pp. 368-369; Decisiones 
S. R. Rotae, Vol. XXXTII (1941): Decisio XIV, coram Wynen, nn. 2, 4, pp. 
132-133; Decisio XVIII, coram Teodori, n. 4, p. 188; Decisio XX, coram 
Pecorari, n. 3, p. 198; Decisio LXVII, coram Teodori, n. 2, pp. 710-711. 


216 Gasparri, loc. cit.; De Smet, loc. cit.; Cappello, ibidem, n. 349, pp. 359- 
360; Decisiones S. R. Rotae: Decisio LXVII, coram Teodori, XX XIII (1941), 
710-711, nn. 2-3. 
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investigated individually to determine whether or not proper 
semination can be effected. Finally the decision points out 
that if semination is impossible in the usual position, it might 
be possible if the position were to be changed. Cappello is 
quoted to the effect that if the usual position for coitus is 
changed or if other licit means are used and thereby semen 
can be deposited in the vagina, there is no impediment.?”* 

Conditions affecting the erection of the penis are also pos- 
sible causes of impotency. They are listed by the authors as: 
absolute frigidity of the man, diseases of the center controlling 
erection, sexual neurasthenia, progressive spinal paralysis 
caused by a venereal infection, anaphrodisia which prevents 
erection, aphrodisia which causes too much venereal excit- 
ment with consequent premature ejaculation, and sexual 
anaesthesia.7?® 

Authors wonder whether that man is impotent who uses 
unaccustomed means, because of parasthesia, to excite him- 
self. Cappello answers that the man is certainly not impo- 
tent, if the means employed are licit in themselves. If the 
means are illicit and he can be aroused only by these illicit 
means, he is to be considered impotent. In the opinion of ex- 
perts, this type of condition is not of its nature permanent 
and may be cured by licit means. Thus the impediment of 
impotency cannot be said to be present.?”® 

Up to the present time, all canonists have held that a man, 
to be considered potent, must possess, in addition to an erecti- 
ble penis, at least one healthy, functioning testicle. Thus, 
they conclude that complete absence of both testicles, either 
by congenital defect or by surgical removal, total atrophy of 


217 Decisiones S. R. Rotae: Decisio LXVII, coram Teodori, XX XIII (1941), 
att, &. 3. 


218 Cappello, De Matrimonio, n. 348, pp. 358-359; Noldin-Schmitt, loc. cit.; 
Chelodi-Ciprotti, op. cit., n. 70, pp. 80-81; De Smet, loc. cit.; Decisiones S. R. 
Rotae, Vol. XXXIII (1941): Decisio XIV, coram Wynen, n. 2, p. 132; De- 
cisio LV, coram Quattrocolo, n. 8, p. 599; Decisio LXVII, coram Teodori, n. 2, 
pp. 710-711. 


219 De Matrimonio, n. 349, p. 359. 
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both testicles, or undeveloped testicles would constitute an 
impotent condition. If this deficiency existed at the time of 
the marriage and was incurable, the invalidating impediment 
of impotency would exist.2*° However, in trying to establish 
the complete absence of both testicles, one must take into ac- 
count the possibility of the condition of eryptorchidism being 
present, wherein the testicles are undescended and are lodged 
in the abdomen or in the inquinal ring and thus cannot be 
readily observed. 
CoNTROVERSY CONCERNING Verum Semen 

Although all canonists have agreed on the necessity of one 
healthy, functioning testicle, they do not concur on the pur- 
pose that the testicle is to serve. One theory holds that the 
verum semen required for intravaginal semination should be 
manufactured in the testicles, and that this semen, with its 
testicular component, must pass unobstructed from the testi- 
cles through the deferent canals to the urethral orifice, from 
which it is deposited within the vagina at the time of sexual 
relations.*”* 

The second theory would demand the presence of one 
healthy, functioning testicle not by reason of any semen that 
it might elaborate but for its endocrine function whereby the 
testicle releases androgen into the bloodstream. This in turn 


220 Cappello, De Matrimonio, n. 348, p. 359; n. 350, p. 361; Chelodi-Ciprotti, 
loc. cit.; Gasparri, De Matrimonio, n. 517, pp. 311-312; Noldin-Schmitt, De 
Sacramentis, Vol. III, n. 567, pp. 574-576; De Smet, De Sponsalibus et Matri- 
monio, p. 368; Decisiones 8S. R. Rotae, Vol. XXXIII (1941): Decisio XIV, 
coram Wynen, nn. 2, 4, pp. 132-133; Decisio XVIII, coram Teodori, n. 2, 
p. 187; Decisio XX, coram Pecorari, n. 3, p. 198; Decisio XLVI, coram 
Wynen, n. 2, p. 504; Decisio LX, coram Quattrocolo, n. 2, p. 641; Decisio 
LXVII, coram Teodori, n. 2, pp. 710-711. 
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XIV, coram Wynen, nn. 2, 4, pp. 132-133; Decisio XVIII, coram Teodori, n. 2, 
p. 187; Decisio XX, coram Pecorari, n. 3, p. 198; Decisio XLVI, coram Wynen, 
nn. 2, 4, pp. 504-505; Decisio LX, coram Quattrocolo, n. 2, p. 641; Decisio 
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328 THE JURIST 


accounts for and regulates the libido of the individual and his 
consequent ability to attain and maintain an erection.” 

The juxtaposition of these two theories sets the stage for 
the current major controversy relative to the proper under- 
standing of the term verum semen which, as mentioned previ- 
ously, has been employed by all writers from the time of Pope 
Sixtus V, but which has never been clearly defined or analyzed. 
All canonists and theologians have required some type of 
semination in order to have true marital copula but no one 
until relatively recently attempted to describe the composi- 
tion and constitution of this semen. Thus since semination 
is required for potency and since it has not been clear exactly 
what constitutes this semen, it is only natural to expect that 
some difficulties would arise. 


I. THE OPINION OF GASPARRI 

As previously indicated, Cardinal Gasparri was the first 
writer to attempt to define verum semen and to locate the site 
of its production. In the third edition of his book, which ap- 
peared in 1903, while discussing the semen of old men and 
youths, quite by accident and incidentally, he described true 
semen as that which was manufactured and elaborated in the 
testicles and thereby provided the phrase which is so prevalent 
to-day in canonical literature, “semen elaboratum in testi- 
culis.” In this connection, he said “although the semen in 
old men or youths is generally not fertile either because 
spermatozoa are lacking or are not sufficiently vigorous, 
nevertheless it is of the same constitution as true fertile 
semen, since it is elaborated in its natural organs, namely the 


9) 293 


testicles.” ** 


222 Noldin-Schmitt, loc. cit. Neither theory requires the presence of a func- 
tioning testicle for its spermatogenic function since the presence or absence of 
spermatozoa refer to fertility or sterility and not to potency or impotency. 


223 De Matrimonio (3. ed., 1903), n. 566. As authority for this statement, 
Gasparri quotes the writings of Sanchez, who wrote his classical work on mar- 
riage shortly after the Cum Frequenter of Pope Sixtus V was issued. 
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Gasparri makes a second reference in this same edition to 
the nature of verum semen. He says “ male semen is, as we 
have said, produced in the testicles. Hence castrates and 
eunuchs, who lack both testicles, are clearly and certainly in- 
capable of emitting true semen, as Sixtus V clearly teaches.” *** 
It would appear from this passage that Gasparri believed Pope 
Sixtus V to have understood verum semen to be that which 
was manufactured by and in the testicles although the Su- 
preme Pontiff did not define the term. Gasparri offers no 
further proof or authority for this interpretation. 

In 1911, Wernz simply states, without any proof, that 
verum semen is that semen which is elaborated in the testi- 
cles.*> It would appear that he, as had Gasparri before him, 
concluded that if eunuchs and others who lacked both testicles 
could not validly marry, the reason must be that the testicles 
produce some essential element that is required for true 
marital copula. Because of this reasoning he took it for 
granted that verum semen must be produced by the testicles. 
Such a conclusion is understandable when one reflects that in 
1911 the spermatogenic function of the testicles was known, 
but very little about their endocrinological function was ap- 
preciated. 

The Sacred Roman Rota, quoting Gasparri and Wernz, has 
always interpreted verum semen as that which is elaborated 
in the testicles. It has therefore insisted that, for true and 
perfect copula, the fluid deposited in the vagina must contain 
a testicular component and that there be an uninterrupted 
and unobstructed channel from the testicles to the os urethrae. 
Thus, if a man lacked both testicles, either by reason of a 
congenital defect or by surgical intervention; or if both testi- 
cles were completely atrophied or undeveloped and thereby 
could not manufacture semen; or if the semen, once elabo- 
rated, could not pass to the urethral orifice because both vasa 
deferentia were occluded, by reason of disease or sutured as 


224 Tbidem, n. 568. 


225 Jus Decretalium (Prati, 1911), IV, pars II, n. 342. 
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a result of a double vasectomy, that man would be considered 
impotent. He would be estopped from contracting marriage 
and a marriage already contracted would be declared null and 
void, if the condition was proved to be antecedent and perma- 
nent. 

The most complete study of this particular subject by the 
Sacred Roman Rota in recent times was set forth in a decision 
written by Monsignor Wynen in 1941. 

In this case the petitioner’s advocate theorized that the 
testicles elaborated only spermatozoa and the liquid elements 
of the ejaculate come from the other accessory organs through 
which the spermatozoa pass. To this advocate, the testicle 
was made up of the didymus alone and the epididymus was 
not to be thought a part of it. For this reason, he argued that 
the liquid elaborated by the epididymus, even if it were to 
flow in coitus and enter vagina, could not be described as 
semen elaboratum in testiculis. 

Wynen, in the sentence, replied that it is no way certain 
that the testicles produce only spermatozoa and no other 
liquid. Even if this were scientifically true, then the sperma- 
tozoa alone would constitute verum semen, since the constant 
jurisprudence of the Sacred Roman Rota has always required 
for potency that the verwm semen be elaborated in the testi- 
cles. If the opinion were set forth that absence of sperma- 
tozoa constituted impotency, then the traditional and classical 
differentiation between impotency and sterility would vanish. 
This conclusion could not be held because it runs counter to 
the law, the common opinion, and the jurisprudence. 

In attempting to answer this difficulty, Wynen refused to 
grant, as he had in the beginning, that the testicles produced 
only spermatozoa and no other liquid. He insisted that the 
testicles was constituted not only by the didymus but also by 
the epididymus. It is true that the didymus and epididymus 
are two distinct entities but they are related and exist in the 
same scrotum; each didymus adheres to its epididymus, thus 
constituting one moral unit. Therefore, the liquid of the 
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epididymus, as contained in the ejaculate, would truly be con- 
sidered as semen elaboratum in testiculis. 

The decision then states that potency requires that a man 
bring to the sexual act that which nature has imposed on him. 
Nature has imposed on both sexes to bring what is necessary 
for the origin of new life insofar as this origin precisely de- 
pends on the sexual act. This fundamental principle is valid 
to the same extent for both men and women but nature, in 
regard to the act of intercourse, does not impose the same re- 
quirement on women as on men. In order that the marital 
relationship provide all things required for new life, as far as 
the very act of sexual intercourse itself is concerned and apart 
from the operations of nature, the female ovaries are not nec- 
essary but the testicles of the man are necessary. It is in- 
teresting that no reasons or arguments are offered for this 
conclusion. 

Therefore, according to this decision, if the testicles cannot 
or do not function in the act of sexual intercourse, it is im- 
possible for the man to fulfill the act which nature has im- 
posed on him in order that the relationship be apt for new 
life, insofar as the act itself is responsible for new life. Nature 
requires that a man bring to the act of coitus and in the act 
itself provide a semen per se apt for the procreation of new 
life. This potency does not refer to the act but to the person 
who places the act. It does not refer to an actual but to an 
habitual disposition of the person and to a disposition which 
regularly can be detected and discovered by ordinary means, 
although in extraordinary and exceptional circumstances, spe- 
cialized knowledge and competence are required. The judg- 
ment is offered that since marriage is an institution of nature 
and is destined for all men of all places and times, those things 
which are required for marriage ought to be able to be known 
regularly through ordinary means. 

Monsignor Wynen concludes that for male potency essential 
aptitude for the performance of an act which is itself per se 
apt for the generation of new life, is all that is required. This 
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is had if the man has at least one testicle and unobstructed 
communicating canals from the testicle to the urethral orifice. 
An individual is persumed to have such communicating canals 
unless the contrary is proven. This act is still apt even though 
spermatozoa are absent; the latter refer to the action of na- 
ture and not to the act of the individual. Thus cases of 
aspermia, azoospermia, oligospermia and asthenospermia con- 
stitute sterility and not impotency. 

The final conclusion is drawn that that act is per se apt for 
the generation of offspring if it is placed by a man who is en- 
dowed with at least one testicle with unobstructed communi- 
cating canals, with a male organ capable of being erected, and 
of penetrating the vagina, and of depositing semen within the 
vagina. 

If a man is incapable of emitting verum semen, this is 
caused either by the fact that the testicles cannot produce 
semen or by the fact that the semen elaborated in the testicles 
cannot pass to the urethral orifice because of some obstruction 
in the canals. The first condition occurs if the testicles, from 
birth, are insufficiently developed or if, after normal develop- 
ment, they become so atrophied from a venereal infection that 
they are totally incapable of producing semen. The second 
condition arises if the epididymic canals or other deferent 
canals, because of epididymitis or other disease, are obstructed 
to the extent that semen elaborated in the testicles cannot 
pass ad extra. A fortiori, verum semen is lacking in the 
ejaculate if a man suffers from both conditions; this usually 
occurs from orchiepididymitis. Thus, double orchitis, double 
epididymitis or orchiepididymitis would constitute an im- 
potent condition and, in turn, would constitute the impedi- 
ment of impotency, if it is proved that these conditions ex- 
isted at the time of the marriage and were permanent, because 
incurable.?”° 

It is clear from the above that the description is confusing 
and, at times, the arguments are not too logically drawn. The 


226 Decisiones S. R. Rotae, Decisio XXVIII, coram Wynen, X XXIII (1941), 
286-295, nn. 3-11. 
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reason for statements is not given and only with difficulty 
can the nexus between one premise and another be appreci- 
ated. 

Having adopted this particular interpretation in 1914, the 
Sacred Roman Rota has never changed its opinion and has, 
over the past forty years, set up a constant, consistent and 
unanimous jurisprudence, which all the present Auditors of 
this Tribunal have accepted. From 1914 through 1943, the 
Sacred Roman Rota judged 38 cases in which inability to emit 
or deposit semen elaborated in the testicles was the main is- 
sue. In all cases, the above interpretation was invoked and, 
in all but six cases, the marriages were declared invalid. In 
the remaining cases, the condition of impotency was estab- 
lished but the impediment of impotency could not be proved 
because there was question of the antecedent or permanent 
nature of the condition; in each instance the Holy Father dis- 
solved the marriage on the basis that it was never properly 
consummated by true marital relations.** 

More important than the consistent jurisprudence of the 
Sacred Roman Rota is the fact that two Supreme Pontiffs, 
Pope Pius XI and Pope Pius XII, actually dissolved six mar- 
riages on the ground of non-consummation, when it was 
proved that the husband was unable to emit and deposit 
semen that was elaborated in the testicles. Father Aguirre 
states that the Popes have used their power as Vicars of Christ 
indirectly to confirm the constant jurisprudence of the Sacred 
Roman Rota.?*8 

As indication that the Sacred Roman Rota still adheres to 
the classical interpretation of Gasparri, attention is drawn to 
the analysis of the law as reported in one of the more recently 
published decisions: “ If the seminal fluid contains only dead 
sperms or infertile ones or defective ones or very few or none 
at all, the act can still be per se aptus ad generationem pro- 


227 Periodica, XX XIII (1944), 216-217. 


228 “ De Impotentia Viri Iuxta Jurisprudentiam Rotalem,” Periodica, XXXVI 
(1947), 19. 
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vided the vasa deferentia remain open and unoccluded and 
provided there is present in the ejaculate some testicular com- 
ponent, so that it might be said of the ejaculate that it is 
elaboratum in testiculis.” **° 

There are many modern authors of great note, whose opin- 
ions or canonical questions are highly respected, who have ac- 
cepted, developed and propounded the classical opinion of 
Cardinal Gasparri. Among these can be numbered Ferreres, 
Wernz, De Smet, Cappello, De Becker, Mare-Gesterman, 
Wouters, Tanquerey, Ojetti, Wernz-Vidal, Merkelbach, Chel- 
odi, Bucceroni, Ubach.**° 

In more recent times, the Supreme Pontiff, Pope Pius XII, 
of happy memory, in allocutions to the Geneticists on Sep- 
tember 7, 1953, and to the Italian Assocation of Urologists on 
October 8, 1953, showed a definite tendency towards support- 
ing the Gasparri opinion by referring to “ definitively ob- 
structed vasa deferentia.” 

The constant and unchanged jurisprudence of the Sacred 
Roman Rota over more than forty years and the apparent 
adoption of this jurisprudence by two recent Popes give great 
stature and probability to the interpretation of Gasparri at 
the present time. 


229 Decisio S. R. Rotae, coram Wynen, October 25, 1945, Periodica, XX XV 
(1946), 10. 
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In view of this interpretation, that verum semen be manu- 
factured in the testicles, the following conditions would con- 
stitute impotency: complete absence or atrophy of both testi- 
cles, undeveloped testicles, double vasectomy, any obstruction 
of the vas deferens, complete occlusion of both epididymi, 
caused by bilateral epididymitis, bilateral orchitis, blenor- 
raghia or other inflammatory diseases.?*** 

The adherents of the Gasparri opinion, although they re- 
quire in the ejaculate semen that has been manufactured in 
the testicles, do not demand that spermatozoa be present in 
the semen, because the presence or absence of spermatozoa 
refers only to fertility or sterility and has no reference to po- 
tency or impotency. 

In summarizing the classical opinion, it is evident that for 
male potency there is required: a penis which is capable of 
being erected and of being sustained in erection until the 
vagina has Keen penetrated; at least one healthy, functioning 
testicle, which will manufacture its proper semen, even though 
the semen is devoid of all spermatozoa; an uninterrupted and 
unobstructed passage from the testicles to the urethral orifice; 
and the ability to deposit within the female vagina the tes- 
ticular fluid thus emitted and expressed. 


II. THe Mopern Opinion 


The second opinion, which we might term the modern opin- 
ion, has reached its prominence in the last thirty-five years of 
canonical literature. Its principal arguments are that Gas- 
parri, the author of the classical opinion, did not intentionally 
and purposefully conclude that true semen must be elabo- 
rated in the testicles; that the authorities quoted by Gasparri 
made no mention of the necessity of a testicular component in 


231 Cappello, De Matrimonio, n. 348, p. 359; Chelodi-Ciprotti, Jus Canoni- 
cum de Matrimonio et de Iudiciis Matrimonialibus, n. 70, p. 80; Gasparri, De 
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the ejaculate; that the Cum Frequenter of the 16th century 
was written at a time when the function of the testicles was 
not clearly known, the source of the male ejaculate was not 
understood and the endocrine process of the testicles had not 
been discovered; that the classical opinion demands too much 
in a situation where the law is attempting to set a minimum 
standard for qualification for marriage; and, finally, that the 
condition of impotency, which flows from the natural law and 
not from any positive legislation, should be easily discernible 
and should not depend for its detection upon microscopic evi- 
dence and involved medical procedures, which have only re- 
cently been perfected. 

The supporters of the modern opinion are quick to show 
that the term verum semen, as found in the Bull of Pope 
Sixtus V, has been used by all canonists since that time but 
that no one from 1587 to 1903 ever described it as being 
elaborated in the testicles. They point to the article on Im- 
potence in Migne’s Encyclopédie Théologique (Vol. XXXI, 
n. 1261), which summarizes the canonical literature on this 
particular subject up to 1849; this shows that no author ever 
referred to verum semen as being manufactured in the testi- 
cles. They insist that this concept was not had until Cardinal 
Gasparri employed these now famous words in his edition of 
1903. They very properly question the validity of marriages 
contracted in all the decades and centuries before 1903; if an 
impediment is based on the natural law, it has been in effect 
from the very beginning, did not come into existence at any 
recent time, should be completely understood at all times, and 
should be known by common observation, which is available 
to all peoples. 

Those who have embraced the new theory argue that 
Sanchez, upon whom Gasparri based his opinion, never men- 
tioned or implied that true semen must be elaborated in the 
testicles. He did say that old men emit a semen of the same 
kind as fertile semen but only per accidens do they fail to 
generate children.*** Sanchez, in arguing against the validity 
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of eunuch marriages, considers the objection that those who 
have been deprived of both testicles have as much a right to 
marry as old men, since the latter cannot emit a fertile semen 
and cannot generate children. The author answers by saying 
that old men have a semen which appears, both in quality and 
quantity, to be the same as that of any normal man; whereas 
the castrate gives off a liquid, which is sparse in quantity, thin 
and watery, and essentially different from the ejaculate of a 
normal man. This is the reason why the person who is de- 
prived of both testicles cannot validly marry: by common 
observation, he is different from the normal man.*** 

Enriquez conjectured that a eunuch, who could produce 
verum semen, could marry in virtue of the natural law, but 
would be estopped from marrying by reason of the positive 
legislation of the Cum Frequenter.* Sanchez denied this 
conclusion. He asserted that such hypothesis was impossible 
and, therefore, Pope Sixtus V was justified in making the uni- 
versal principle that eunuchs lacking both testicles could not 
validly marry.*** 

Nowhere in his writings did Sanchez say that verwm semen 
should be elaborated in the testicles. He had every oppor- 
tunity, if that were his conviction, but he refrained from doing 
so. However, Sanchez did speak of the activity of the tes- 
ticles, in terms that would refer to the present-day under- 
standing of their endocrine function: “ Eunuchs do have an 
erect penis and emit a watery substance, which is not true 
semen, nor of the same constitution as semen. When the tes- 
ticles are missing, there is no arousal in the principal mem- 
bers. The three principal parts are the heart, the liver and 
the brain, and these transmit impluses to the testicles, which 
can retain these impulses and excite the whole body. If the 
testicles are lacki.ig, the impulses are not retained but vanish; 
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the person is not excited. Thus, such persons become frigid 
and inept to emit verum semen.” *°° 

It is evident and certain that Sanchez did not claim that 
true semen should be manufactured in the testicles. Yet it is 
easy to see how Cardinal Gasparri might have obtained that 
impression because the presence of the testicles was required. 
However, it is more probable that Sanchez insisted on the 
presence of testicles more for their endocrinological function 
than as a source of the male ejaculate. In the middle of the 
twentieth century, when the sciences of endocrinology and 
urology have been perfected, it is easier for us to derive this 
conclusion than it would have been for Cardinal Gasparri in 
1903. 

In concluding this particular argument, the defenders of the 
modern opinion claim that from the Cum Frequenter and the 
writings of contemporary authors one cannot draw a cogent 
argument to favor the theory that verum semen must be 
elaborated in the testicles. This doctrine should be certain 
and conclusive, they say, if it is to establish an invalidating 
impediment. 

The authors who have adopted the modern opinion discuss 
it principally with reference to the doubly vasectomized man 
and his consequent potency or impotency. Thus they place a 
great deal of stress on the comparison between the castrate, 
who was prevented from marrying by the Cum Frequenter, 
and the doubly vasectomized man—in relation to the semen 
emitted by both at the time of sexual intercourse. 

Nowlan in 1945 provided an excellent discussion of this par- 
ticular point.*** He indicates that great deal of the confusion 
on this general subject is due to the fact that medical science 
itself, upon which the canonists depend for medical informa- 
tion, did not understand the endocrine function of the testes 
until relatively recently. This lack of knowledge has ac- 
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counted for many of the errors in decades and centuries past 
in regard to the effects of a vasectomy operation. 

Ferreres, a renowned canonist, published a work on double 
vasectomy in 1913. At this time, very little was known of the 
endoctrine function of the testicles and only scant information 
was had of the effects of a vasectomy operation, then in its 
early days. Ferreres quoted a single case which was presented 
to Eschbach by an anonymous doctor. The latter reported 
that ten months after a vasectomy operation the patient had 
all the appearances of a castrate. Since this was the only 
medical testimony that Ferreres had at his disposal, it is not 
to be wondered that this author likened the doubly vasecto- 
mized man to the castrate. He drew the obvious conclusion 
that, since eunuchs could not validly marry, neither could the 
man who had suffered a double vasectomy; this condition 
would thus constitute an invalidating impediment.?** 

However, since that time thousands of double vasectomy 
operations have been performed and there is no evidence to 
warrant the judgment that these operations produce any 
emasculating effects. Modern endocrinology has also estab- 
lished that virility and secondary male characteristics are con- 
trolled entirely by the minute secretions which pass directly 
into the central bloodstream from the interstitial cells of the 
testicles rather than by the sperm-producing cells, as was 
previously thought. As can be readily seen, the opinions of 
canonists on medical subjects will always depend on the medi- 
cal information available at the time. If this information is 
found at a later date to be erroneous, then it must be expected 
that the canonical conclusions, based on it, will also be er- 
roneous.””® 

Because the doubly vasectomized man was thought to be 
equivalent to a castrate, Cappello, Wernz-Vidal, Gasparri and 
Ferreres considered double vasectomy to cause an impotent 
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condition. However, present-day urology points out several 
important differences between the two classes. 

First, whereas a castrate can only emit a small quantity of 
thin, watery fluid, the doubly vasectomized man deposits an 
ejaculate of the same quantity and of the same viscosity as a 
normal man. On the one hand, there is a noticeable difference 
between the fluid emitted by a castrate and that emitted by a 
man who has submitted to a double vasectomy operation; this 
is readily observable by the eye without any need of micro- 
scopic examination. On the other hand, there is no observable 
difference between the ejaculate of a doubly vasectomized 
man and of a normal man, with the exception of the absence 
of spermatozoa, which can only be discovered by a minute 
microscopic examination. 

Those who favor the modern opinion feel that Pope Sixtus 
V forbade eunuchs to marry precisely because they could emit 
only a small amount of thin, watery fluid, which differed both 
in quantity and quality from that of a normal man and, for 
this reason, they argue that doubly vasectomized men, who 
can emit a normal, viscous ejaculate, should not be equated 
with the castrate and should not be considered impotent. 

Secondly, the vasectomy operation produces no apparent 
change in the sexual life of the patient. His virility is retained 
and he can still engage in sexual activity and derive pleasure 
and satisfaction from it. This cannot be said of a castrated 
male after the full effects of the condition have been realized. 

Thirdly, contrary to the belief of Ferreres, no abnormal in- 
crease of sexual appetite is to be feared from the vasectomy 
operation. Ferreres’ theory was based on the idea that a vas- 
ectomized man could not void a certain amount of semen be- 
cause the channel from the testicles to the urethral orifice was 
interrupted. This semen would tend to accumulate and in- 
crease the venereal appetite. However, modern medicine has 
disproved this theory.**° 
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For the above reasons, the authors who champion this newer 
theory believe that there is a vast difference between a cas- 
trate and a doubly vasectomized man. Therefore, most prob- 
ably, the Cum Frequenter cannot be said to apply to the latter 
group. Thus, on this basis, double vasectomy most probably 
should not be considered as constituting an impotent condi- 
tion. 

Nowlan also advances the argument that the definition of 
the marital act (an act “which is per se apt for the procrea- 
tion of children”) is open to varying interpretations. Since 
the meaning is doubtful and a difference of opinion exists as 
to what constitutes a normal marital act, the vasectomized 
man should be given the benefit of the doubt and not be con- 
sidered certainly impotent. This author also refers to many 
reputable theologians who would allow persons who were 
castrated after a marriage to continue the exercise of the mari- 
tal rights even though, by reason of the operation, they cannot 
perform an act which is “per se apt for generation.” He 
argues that if an unmarried eunuch is forbidden to marry, 
because he cannot perform an apt marriage act, then a man 
castrated after marriage should be denied the exercise of his 
marriage rights for the same reason; he cannot be given the 
benefit of any doubt, since no doubt exists. The inference 
from this argumentation is that if persons castrated after 
marriage are allowed to exercise marital rights, then doubly 
vasectomized males should not be declared certainly impotent, 
since their act is more apt than that of the castrate.** 

A further argument of this group is that the impediment of 
impotency has its source in natural law and binds all persons. 
The determination of an impotent condition should therefore 
be relatively easy for all and should be made on direct observa- 
tion, apart from involved surgical techniques and microscopic 
examination. Yet, the presence or absence of a testicular com- 
ponent in the ejaculate can only be ascertained by a minute 
microscopic examination. Thus it is difficult to understand 


241 Jbidem, pp. 418-419. 








342 THE JURIST 


how canonists can require a testicular component for potency. 
Especially does this argument have validity when one realizes 
that a woman, whose post-vaginal organs, uterus and ovaries, 
have been excised, has been considered to be potent. The ab- 
sence of these organs can be determined only by an examina- 
tion and this was considerably by canonical writers to be too 
great a demand for the verification of a natural law impedi- 
ment. 

The defenders of this modern opinion propose two further 
cogent arguments which are based on present-day physiologi- 
cal data. Father Ford provides a convincing summary of 
these two arguments in a recent article.7*” 

The first argument refers to the components of the normal 
ejaculate. The seminal fluid is composed of various elements 
produced by the testicles and epididymides, by the seminal 
vesicles, the prostate and urethral glands. The greatest part 
of the semen comes from the seminal vesicles, the prostate 
and the bulbo-urethral glands, and not from the testicles. 
Thus it never passes through the vasa deferentia.*** 

Quoting Doctor Victor M. Marshall of Cornell Medical 
Center, New York, Father Ford states that the testicles and 
epididymides provide about one-twentieth of the total ejacu- 
late but this fraction includes the all-important spermatozoa, 
which all authors agree are not required for potency, because 
they refer specifically to fertility. If the spermatozoa are sub- 
tracted from the one-twentieth produced by the testicles and 
epididymides, there remains only a very small quantity of 
liquid which passes through the vasa deferentia and which, if 
it exists at all, serves only to facilitate the passage of the 
spermatozoa and can be detected only by minute microscopic 
examination of the ejuaculate. Yet those adopting the classi- 
cal Gasparri opinion would make the presence or absence of 
this small quantity of liquid the determining factor in estab- 
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lishing the potency or impotency of a given individual. This 
appears untenable to those preferring the modern opinion. 
Those who favor the classical opinion would insist on the pres- 
ence of this minute quantity of liquid merely in order that the 
semen could be described as “ elaboratum in testiculis.” *** 

Father Ford introduces the second argument by explaining 
that the ampulla of the ductus deferens acts as a resevoir to 
hold the spermatozoa ready for the moment of orgasm and is 
situated at the end of the vas deferens farthest removed from 
the testicle. Again quoting Doctor Marshall, he asserts that 
it is unlikely that, in a given orgasm, any sperm travel all the 
way from the testicles but rather come from the terminal ends 
of the vasa; the distance from the testicles through the epi- 
didymides and vasa deferentia is about twenty feet and this 
would be too long for the sperm to travel in the few seconds 
that the orgasm lasts. Also, it is believed, according to Doc- 
tor Joseph B. Doyle, that the first thrust of the ejaculation 
contains the heaviest concentration of spermatozoa and this 
would seem to indicate that, prior to orgasm, the spermatozoa 
are closer to the urethral orifice and do not travel all the way 
from the testicles.7* 

If it is true that the sperm do not travel from the testicles 
at the time of orgasm and that the testicles do not, in fact, 
actively participate in the orgasm, then the followers of the 
Gasparri opinion would consider a doubly vasectomized man 
to be impotent for a reason that would make every man im- 
potent, since the testicles, even in the case of a normal man, 
do not contribute anything at the moment of orgasm.**¢ 

It would appear that the sponsors of the Gasparri opinion 
could rebut this argument by stating that they have never 
argued that the semen had to be manufactured in the testicles 
and released by the testicles at the precise moment of orgasm. 
They probably would accept the physiological data that the 
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spermatozoa and other contents, produced by the testicles and 
epididymides, are preserved in the ampulla of the ductus de- 
ferens and would insist only that the semen, effused at the 
moment of orgasm, be elaborated at some time in the testicles. 

In presenting the modern opinion and setting forth its argu- 
ments in full, two rescripts may be mentioned. On June 8, 
1939, the Supreme Sacred Congregation of the Holy Office 
granted a sanation of a marriage which was invalid because 
contracted in the presence of a civil officer or minister and not 
in the presence of a Catholic priest. The man had submitted 
to a double vasectomy operation before the validation of the 
marriage and yet the sanation was granted by the Holy Office. 
This would indicate that the Congregation is not certain that 
double vasectomy induces impotence, since a sanation could 
never be granted in favor of a certainly impotent person.?* 

The Bishop of Aachen, Germany, on December 17, 1934, in- 
quired of the Holy Office whether “ a man, who has undergone 
a total and irreparable double vasectomy or some similar 
operation which absolutely prevents communication with the 
testicles, with the result that the discharge of sperm cannot 
be made in the natural manner, can be safely allowed to marry 
according to the norm laid down in Canon 1068, §2?” As 
mentioned previously, Canon 1069, § 2, states that “if the im- 
pediment of impotency is doubtful, whether the doubt be one 
of law or of fact, the marriage is not to be prohibited.” 

The Holy Office replied on February 16, 1935, that “in the 
case of such sterilization, which was imposed by an infamous 
law, the marriage, according to the prescripts of Canon 1068, 
§ 2, was not to be prohibited.” *48 

The Sacred Roman Rota recognized the validity of this re- 
ply but interpreted it as expressing a doubt of fact—that the 
Holy Office doubted the fact of the permanency of the vasec- 
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tomy—even though the original petition stated clearly that 
the condition was permanent and that the surgery could not 
be reversed. This reply has not changed the jurisprudence of 
the Rota, which refuses to admit a doubt of law in the case of 
those unable to deposit a “semen elaboratum in testiculis.” 
By reason of the ubove described arguments, which are con- 
sidered to be reasonable and to have probability, many re- 
nowned canonists and moral theologians are of the opinion 
that it has not been proved with certainty that the semen, 
emitted at the time of orgasm, must be elaborated and manu- 
factured in the testicles and that the ejaculate must contain a 
testicular component. Among the more noteworthy and bet- 
ter known canonists and theologians, who have adopted this 
modern opinion, may be mentioned: Jorio, Noldin-Schmitt, 
Arend, Woywod, Donovan, Viglino, Vermeersch, Grosam, 
Gemelli, Mayer, Labouré, Yanquas, LaRochelle and Fink, 
Ryan, Clifford, Chrétien, Piscetta-Gennaro, Regatillo, Priim- 
mer, Payen, Vermeersch-Creusen, McCarthy, Connell, Kelly, 
Mahony, Bender, Fanfani, Lanza-Palazzini, Ford.?*® 
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In at least one decision, the Sacred Roman Rota has referred 
to the modern opinion and has stated: “In the past twenty 
years, some authors have understood verum semen simply as 
that liquid which is ejaculated during copula without regard 
to the particular gland from which the ejaculate comes, and 
they have denied that for the essence of perfect copula it is 
required that at least some part of the ejaculate come from 
the testicles. The Sacred Roman Rota could not consider this 
new doctrine as probable and so it has not applied it in its 
decisions.” *°° 

In conclusion the modern opinion would hold that, for male 
potency, there is required a normally constructed penis, which 
is capable of being erected and of being sustained in an erec- 
tile state until the vagina has been penetrated; ordinarily at 
least one functioning testicle to produce the androgen, which, 
on being released into the blood stream, will provide the nec- 
essary stimuli to effect an erection and a semination consti- 
tuted by the secretions of the seminal vesicles, prostate gland, 
Cowper’s gland and the bulbo-urethral glands. This opinion 
differs from the Gasparri opinion in that it would not require 
any testicular component in the ejaculate and it would not 
demand an uninterrupted and unobstructed passage from the 
testicles to the urethral orifice. 
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Although it has never been previously discussed in the ca- 
nonical literature, the present writer is convinced that, since 
the modern opinion requires the presence of one healthy testi- 
cle solely for its androgenic effect, it is logical to advance one 
step further: if the androgenic effect can be procured by the 
administration of a synthetic hormone, apart from and even 
in the absence of both testicles, with the same effects being 
achieved as by natural androgen secreted by the testicles, 
then it would appear that the presence of even one function- 
ing testicle should not be required for potency. 

There is a sound physiological basis for the opinion that if 
a male, who had normal growth and development of the testes 
and normal testicular secretions up to and after the age of 
puberty, should be deprived of both testicles in a bilateral 
orchiectomy at a later time, the natural androgen function of 
the testicles can, in many cases, be supplied by the continuous 
administration of a synthetic hormone with equally favorable 
results. 

With this continuous androgen therapy, the secondary male 
sex characteristics are maintained and no emasculating tend- 
encies are noted, the libido of the individual is not changed, 
the ability to experience and sustain a normal erection con- 
tinues, provided there is no psychic trauma, and the ejaculate 
would havé normal viscosity, be of usual quantity and, to all 
appearances, would not differ from the ejaculate of a doubly 
vasectomized man or a normal man. 

For these reasons, the present writer feels that, if the andro- 
gen therapy works beneficially, the bilaterally orchiectomized 
male, in the circumstances mentioned above, differs consider- 
ably from the eunuchs and castrates described by Pope Sixtus 
V and therefore should not be classified as impotent. Also, as 
long as a testicular component is not required in the ejaculate, 
these males are just as capable of participating in sexual re- 
lations as normal individuals. 

Since this synthetic hormonal therapy does not achieve the 
above-mentioned results in each and every case, it is clear that 
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each individual situation must be resolved on its own merits. 
A bilaterally orchiectomized man cannot be prevented from 
marrying until it is certain that the androgen therapy will not 
be productive of good results. If there remains any doubt as 
to its effectiveness or the full period of time for testing its 
efficacy has not elapsed, then the man should be allowed to 
marry under terms of Canon 1068, § 2. In regard to a mar- 
riage already contracted, the failure of the androgen therapy 
must be certain before it can be declared null and void. 

The arguments proposed by the defenders of the modern 
opinion have cogency and intrinsic probability, it would seem, 
and the renowned canonists and moral theologians who have 
embraced this opinion give extrinsic probability to it. Thus, 
it is argued that if this minority opinion has both intrinsic and 
extrinsic probability, the Gasparri opinion cannot be called 
certain and both should be termed probable, neither one more 
probable than the other. It would appear to the present 
writer that with two probable opinions, dealing with the semi- 
nation required in copula, a doubt of law exists and in regard 
to a marriage to be contracted, Canon 1068, § 2, should be in- 
voked: “ If the impediment of impotency is doubtful, whether 
the doubt be one of law or of fact, the marriage is not to be 
prohibited.” In regard to a marriage already contracted, 
canon 1014 should be invoked: “ Marriage enjoys the favor of 
the law; therefore, in doubt, the validity of the marriage 
should be sustained, until the contrary is proved.” 

Father Ford conducted a private poll among ten distin- 
guished canonists and theologians in Rome. All of them are 
professors in Roman Universities, authors of note, and associ- 
ated with the Roman Congregations and Tribunals. Because 
of this background, they would be familiar with the problem 
and also in a position to have private knowledge of how the 
Church’s Officials evaluate this modern opinion and whether 
the various Congregations and Tribunals might ever adopt it 
in adjudicating cases. 
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These authorities were asked if the opinion is probable and 
safe in practice, which states that a man was not certainly im- 
potent who underwent a double vasectomy operation prior to 
marriage, which could not be repaired and was permanent. 

Four replied that this opinion was probable and safe in 
practice; five answered that it was not probable or safe in 
practice and one indicated that categorical answer could not 
be given. 

These same officials were asked whether, if such a man had 
already contracted marriage, the judges of a Diocesan Tribu- 
nal could decree that the nullity of the marriage had not been 
proved despite the jurisprudence of the Rota. 

Five replied that they could so decree; one said they could 
so decree but should not; one answered that they could not 
make this finding; one declared that the judges should follow 
their conscience; and two did not give a direct answer. 

No one of those interrogated knew of any present tendency 
in the Sacred Roman Rota to change its jurisprudence and 
adopt the modern opinion. 

As to the allocutions of Pope Pius XII to the Geneticists 
on September 7, 1953, and to the Urologists on October 8, 
1953, seven stated that the Holy Father left the question of 
double vasectomy and its possibly invalidating effects open 
for future discussion; one replied that the Pope did not con- 
demn the modern opinion; one judged that the Pope con- 
sidered the modern opinion only dubiously probable; one did 
not answer. 

Father Ford also inquired of nine professors of moral the- 
ology and canon law in American seminaries and all of them 
believed the modern opinion to be probable and safe in prac- 
tice.?>2 

From the above, one thing is certain: a great difference of 
opinion still exists among the canonists of the world. This 
confusion will not be ended until the matter is definitively 
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settled by an official interpretation and decision of a compe- 
tent Roman authority. Until that comes, it would appear that 
in adjudicating a specific case, the canonist, depending upon 
his convictions and the dictates of his own conscience, could 
apply the Gasparri opinion or the modern opinion, since both 
would appear to be probable, or he could consider a doubt of 
law to exist and apply Canon 1069, § 2, in regard to marriages 
to be contracted, and Canon 1014 in reference to marriages 
already contracted, the validity of which is being challenged.” 


252 For the completeness of this study, a brief reference should be made to 
the condition of hermaphroditism. Sanchez concluded that an hermaphrodite, 
in whom one sex was prevalent, could marry according to the prevailing sex 
but if that person were to marry according to the other sex, the marriage 
would be invalid by natural law because the union would be between two 
members of the same sex. This judgment was accepted and confirmed by the 
writings of Barbosa, Pirhing and Reiffenstuel. (Sanchez, De Matrimonio, |. 7, 
d. 106, nn. 3-5; Barbosa, Collectanea, lib. IV, tit. XV, c. 2, n. 5; Pirhing, Jus 
Canonicum, lib. IV, tit. XV, n. 3; Reiffenstuel, Jus Canonicum Universum, lib. 
IV, tit. XV, nn. 22-25.) 

Schmalzgrueber admitted the validity of a marraige contracted according to 
the prevalent sex, but, in discussing the situation where a person marries 
according to the sex which is not prevalent, he distinguishes: if the person is 
not potent to copulate according to the non-prevailing sex, the marriage is 
clearly invalid; if he is potent to copulate, the marriage is valid, since a per- 
son who is potent to copulate according to a specific sex cannot be prevented 
from marrying as long as the two sexes are represented in the union. (lus 
Ecclesiasticum Universum, part III, tit. XV, n. 54.) 

Sanchez reports that, before his era, it was judged that, if neither sex pre- 
vailed, the person could not marry because he was both male and female at 
one and the same time. Since such a condition was an impediment to sacred 
orders and religious profession, it should also be an impediment to marriage. 

However, Sanchez and his followers declared that such a person must choose 
which sex according to which he wishes to marry and then he should go before 
an ecclesiastical judge to take an oath that he will never marry according to 
a sex other than the one he has chosen. Reiffenstuel adds the note that if this 
individual, on the death of his spouse, remarried according to the sex he has 
renounced, the second marriage would be valid but illicit. (Sanchez, op. cit., 
n. 7; Barbosa, loc. cit., Pirhing, loc. cit.; Reiffenstuel, loc. cit.; Schmalzgrueber, 
ibid.) 

The Sacred Congregation of the Council handed down two important de- 
cisions in regard to hermaphrodites. The first was issued on December 17, 
1859, and declared a marriage invalid because an individual had married as a 
female when the male sex was more prevalent and thus there was a union 
between two persons of the same sex. (Fontes, n. 4180.) The second was 
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issued on August 18, 1888. It concerned a marriage in which the husband 
declared that the sex of his “ wife” was uncertain. In all, she was examined 
by eight doctors, the majority of whom decided that the individual belonged 
rather to the male sex and was unable to consummate the marriage as a 
female. Since this condition existed before the marriage, the union was de- 
clared invalid. (Acta Sanctae Sedis, XXI, 480 sq.) 

In recent times, Gasparri, Noldin and Cappello have discussed the problem 
of hermaphroditism. (Gasparri, De Matrimonio, nn. 550-551, pp. 337-338; 
Noldin, De Sacramentis, Vol. III, n. 571, pp. 579-580; Cappello, De Matri- 
monio, n. 387, pp. 385-386.) They divided hermaphrodites into three distinct 
classifications: the perfect, the imperfect, and the apparent hermaphrodite. 

Perfect hermaphrodites are those who have the organs of both sexes and, 
at will, can act as a man or as a woman in the act of marital relations. When 
the laws of physiology are considered, it becomes apparent that a perfect 
hermaphrodite cannot exist, unless it were to be posited that one complete 
person could be superimposed upon another complete person, since the exter- 
nal and internal organism of a man is completely different from the organism 
of a woman. 

Imperfect hermaphrodites are persons of doubtful sex as they are neither 
true men nor true women. Their sexual organs are so formed that the organs 
of both sexes can be found. Even doctors have difficulty in knowing the true 
sex. Such persons are usually not capable of performing the conjugal act 
since they can function neither as a man nor as a woman. Because such 
anomalies are congenital and irreversible, it is clear that the diriment impedi- 
ment of impotency would exist. This would prohibit a contemplated marriage 
from taking place or invalidate a union which has already been contracted. 

Apparent hermaphrodites are individuals who seem to combine both sexes 
but who in reality are either men or women. They have a determined sex 
and, in addition to their proper organs, they seem to have, or in fact do have, 
some organs of the other sex. For example, a man might be found with a 
uterus or an ovary; a woman might have a male testicle. In these cases, the 
testimony of qualified doctors is to be sought for the determination of the 
proper sex and the ordinary of the diocese is to be consulted before such a 
marriage can be arranged or be solemnized. 

Since apparent hermaphrodites can usually function normally in their deter- 
mined sex, their condition would not be one of impotency and they can 
validly and licitly marry. 


Pauut V. Harrineton, J.C.L. 
Boston, MassacHUSETTS 
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POWER OF THE CIVIL OR TRIBAL AUTHORITY OVER 
MARRIAGES OF NON-BAPTIZED PERSONS 


1. Introduction. A clear and well-defined knowledge of the civil 


authority’s power over the marriages of non-baptized persons is of 


paramount importance for the Catholic priest in view of conver- 
sions of non-baptized couples and in cases of mixed marriages. For 
missionaries especially this is a matter of daily occurrence and 


} 


therefore of great importance. In many respects they are in a posi- 


tion similar to that of the Church during the first centuries of her 
existence. She had to draw her converts from among different 
peoples, who had followed their own code, which in many eases had 
deviated considerably from the natural law. So we read that the 
early Councils of the Church, e.g., Elvira (305), Ancyra (314), and 
Arles (314), dealt more with the problems of adultery, bigamy 
incestuous relations, and mixed marriages than with a code of mar- 
riage laws. 

The Church tried to inculeate a clear comprehension of morality 


lf ++] +] ] ] 


in marriage relations, busying herself with the indissolubility of 
marriage, the inadmissibility of divorce, and the enactment of im- 
pediments unknown in Roman law. The Church had to reframe the 
human codes of law, wherever they had deviated from and contra- 
vened God’s law, as laid down in natural law and in positive di- 
vine law. She found one type of marriage celebration among the 
Romans, another among the Jews, and still another among the Ger- 
manic peoples. 

With the Romans the Church found it customary that marriage 
was preceded by a betrothal. Even though the girl had to yield 
to the all powerful patria potestas of the paterfamilias, the law 
simply invoked the presumption that she consented, if she did not 
resist her father’s wishes in the matter. No formal consent was 
required by Roman Law. The consent of the betrothal was con- 
sidered as passing automatically into a consent to an actual mar- 
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riage because a maritalis affectio was adjudged to be present. 
Marriage itself was not considered a contract in Roman law. 
It was completely devoid of form. 

Among the Jews Rabbinical law declared betrothal to be equiva- 
lent to actual marriage.’ As to the requirement of consent, very 
little was known. The giving of the girl’s consent was implied, it 
seems, in the father’s consent. 

Among the Germanic peoples a betrothal held a middle ground 
between the mere promise of the Roman Law and the actual incho- 
ate marriage recognized by the Jews. Not much attention was 
paid to the girl’s will in the matter; she had to obey her father 
or guardian. Not wishing to do violence to these customs and there- 
by alienate these peoples, the Church adapted her practice to the 
existing customs, wherever they were found acceptable, keeping 
whatever was not contrary to Christian principles of doctrine and 
morality, purifying them of abuses and adding customs of her own. 
She realized that there were civil effects as well in regard to mar- 
riage, such as the legitimacy of the children, the right of inheritance, 
and the like. Therefore, the Church counseled the faithful to 
observe the civil customs and laws of marriage, whenever possible, 
but set her face definitely against any laws which violated God’s 
law, i.e., natural law. 


2. Natural Law. Marriage is an institution whose essential ex- 
istence, function and purposes are of natural law, which can not be 
disturbed or altered by any free choice of a subject of that law. 
For natural law is the dictate of reason which commands man to 
do good and to avoid evil, such as the insight that food and drink 
are required to support life, and that it is congruous to man’s 
rational nature to practice justice. Although this law is divine in 
the sense that it does not depend on human will, nevertheless it is 
distinguishable from divine positive law, which has been communi- 
cated directly from God to man through revelation. Natural law 
is discoverable by reason alone. The most basic ideal of this law, 
namely that every man must live in accordance with his rational 
nature, so that he will do good and avoid evil, is evident to all. 
But other parts of the natural law are not evident at first sight. 

Various degrees and types of reasoning are necessary to ascer- 
tain the derivations of the natural law. Some of these are discov- 


1Cf. Edersheim, Sketches of Jewish Life in the Time of Christ, pp. 149-150. 
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erable by an immediately derived deduction, which is almost obvious, 
such as the requirement of some form of mutual agreement before 
a man and a woman can lawfully have sexual relations. But other 
sub-norms are ascertainable only by a lengthy process of reasoning 
and experience, both individual and sociological. Hence, generally 
speaking, error is possible in regard to the secondary precepts of 
the natural law, such as the secondary purpose of marriage and the 
precise means for the just and adequate achievement of both the 
primary and secondary purposes of marriage. The precise form of 
marriage which is commanded by the natural law is not immedi- 
ately apparent and known to all. The characteristics of unity and 
indissolubility in regard to marriage are secondary conclusions from 
the natural law. They are not readily obvious because they relate 
to the secondary end of marriage and to the ways and means for 
best reaching the primary and secondary aims, which are, according 
to can. 1013, § 1, the procreation and education of children, and 
mutual help and the allaying of concupiscence, respectively. The 
aberrations of many moral codes, not merely among uncivilized 
peoples but also among civilized races, afford abundant examples. 
The peoples who practice polygamy see no harm in it: and even 
among ourselves divorce finds many bona fide defenders. Yet both 
of these are contrary to natural law. 

Of course, reason applied to the natural law has its limitations 
in making known the complete will of the Author of nature to man 
in regard to the permanence of marriage. Thus by the light of 
reason alone man could never have discerned that marriage was 
restored by Christ to its original condition of divorceless monogamy. 
Natural law could never lead man to the knowledge that God has 
never granted and will not grant a dispensation for the breaking 
of the bond, under any circumstances, where it has resulted from 
sacramental marriage between two baptized persons after physical 
consummation.2 Natural law is silent as to whether its Author 
provided for a dispensation by a supernatural law so as to dissolve 
the natural bond, in exceptional situations (by the Pauline Privi- 
lege and the Privilege of the Faith). To enable the individual and 
the community to draw the right conclusions from the primary and 
basic principles of natural law recognized authorities must establish 
positive directives. 


2 Can. 1118. 
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8. The Catholic Church is the divinely appointed authority for 
all baptized persons in everything that concerns the validity of their 
marriage.* For by baptism one becomes subject to the Catholic 
Church. The Church has, however, legislated that baptized non- 
Catholics are not bound to observe the canonical form,* but they are 
bound by the impediments of ecclesiastical law, because the 
Church claims the exclusive right to establish impediments for all 
baptized persons.’ The only exceptions are the impediments of 
mixed religion and disparity of cult by which baptized non-Catholics 
are not bound. 


4. The non-Catholic religious authority has no power to enact 
laws imposing impediments or a definite form of celebrating mar- 
riage for its validity. Indeed, baptized non-Catholics are really 
not subject to that authority; they are subject to the legislation of 
the Church, as we have just stated. Nor are the non-baptized, 
for in matters of marriage they are subject (besides the natural and 
divine law) to the civil authority—precisely because there is no 
religious authority with power over their marriage. 

Indirectly, of course, observance of the laws enacted by non- 
Catholic religious authorities might be required for the validity of 
the marriage, if, namely, the Church were to canonize those laws 
by requiring the observance of them for the validity of the mar- 
riage of baptized people belonging to that group or sect; or if the 
civil authority explicitly or implicitly prescribed the observance of 
those laws for the validity of marriages between its non-baptized 
subjects belonging to that group.® 


§. Civil Authority. But which authority must establish positive 
directives supplementary to the natural law for the unbaptized in 
matters of validity or invalidity of marriage? The Church has no 
direct authority in these matters over the unbaptized. 

When creating mankind and instituting marriage, God intended 
and wanted a public social structure of human society. This im- 
plies and requires a public authority to which the members of 
that society should be subject in their social relations and be- 


3Can. 1099, §§ 1, 2. 

Can. 1099, § 2. 

5 Can. 1038, § 2. 

6 Cf. Clergy Monthly, April 1958, p. 95. 
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havior. The divinely appointed authority in all matters that touch 
and concern the social life of human society among the non-baptized 


is the civil or tribal authority. 


For civil authority is certainly of 


divine origin when it concerns the common good of human society, 
as was clearly stated by Pope Leo XIII in his Encyclical Immor- 
tale Dei, of November 1, 1885: “ Ex quo illud sequitur, potestatem 


publicam per se ipsam non esse nisi a Deo.” 


From this it logically 


follows that the marriage of non-baptized persons come under the 
power of civil authority, even to ihe extent of being subject to its 


invalidating laws. 
accepted by all authors. 


6. Historical retrospect. 


This conclusion is 


yt, however, universally 


When the Church entered the Roman 


Empire, she found there a civil matrimonial law, which she toler- 
ated and adopted insofar as it was in agreement with the natural 


law. 


Roman law was in dis 
the Church took up her own independent position. 
of Roman ladies with 
law not matrimonia but only contubernia. 
223) declared them, however, to be valid marri 


Whenever 


‘eement with natural law, 
The marriages 
ives, for instance, were according to Roman 
Pope Callixtus (218 - 


After the 


conversion of the emperors, it was but natural that they modified 


the matrimonial laws according to the demands of 


the Church, 


while, vice versa, the ecclesiastical laws were recognized by the 
State. Thus gradually the conviction grew that marriage belonged 


to the legal domain of the Church. 


In the 11th and 12th centuries the exclusive right of the Church 
in matrimonial matters was generally recognized, while there was 
scarcely question of the authority of the civil power over non- 
Christian marriages, and there was no general matrimonial law in 


existence. 


It is interesting to observe that the term 


‘matrimonial 


contract,” of unknown authorship, occurred for the first time in 
the 12th century, has since been taken as expressing perfectly the 
mutual consent of the parties concerned, and has been incorporated 


in the Codex in canon 1012, $1 (“ 


‘hrist our Lord elevated the very 


contract of marriage between baptized persons to the dignity of a 


sacrament ’’). 


The majority of theologians, using this term “contract,” held 
that the contract and the sacrament are inseparable the one from 


the other. 


Scotus (71308), however, called this in question. 


In 


the Reportata Parisiensia he maintains that the contract of mar- 
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riage can exist without being a sacrament. This caused a violent 
discussion among Catholic theologians concerning the relation of 
matrimonial contract to sacrament in a Christian marriage. When 
Luther (1534) bluntly declared: “Coniugium est res politica, nihil 
pertinet ad Ecclesiam,” Catholic theologians, who in their fight 
against the Reformers concerning the problem of clandestine mar- 
riages had entangled themselves in hopeless confusion, tried to 
save what still could be saved by holding that the State had juris- 
diction over the matrimonial contract but that the Church had it 
over the sacrament,’ as, e.g., Melchior Canus (71560). To be 
consistent, they had to agree with Vittoria and Sanchez who main- 
tained that the State had the right with the consent of the Church 
to establish diriment impediments also for baptized persons. 
Other theologians went still further by teaching the materia 
sacramentt was not the mutual act of the will but the civil contract, 
which comes under the jurisdiction of the civil authority. A neces- 
sary consequence from this contention was that, according to these 
theologians, the State could lay down such conditions that it be- 
came impossible for the Church to administer this sacrament, as, e.g., 
Antonius de Dominis (1750), Synod of Pistoia (1786), Febronius 
(1763) et al. It is evident that at this period, when the fight for 
the rights of civil authority over Christian marriages (Febronians 
and Josephinists) was so vehement, its rights over non-Christian 
marriages were taken for granted. The errors of the Regalists 
aroused an ever growing reaction against them, which led the de- 
fenders of the Church’s rights to the other extreme, granting the 
State only authority over the civil consequences of non-Christian 
marriages but denying it any authority whatsoever over the mar- 
riage contract itself. One of the most outstanding defenders of this 
contention was the Jesuit Johann Peter Martin in his work in two 
volumes, entitled: De matrimonio et potestate ipsum dirimendi Ec- 
clesiae soli exclusive propria, which appeared in 1844 in Paris. At 
this juncture we hear at last the authoritative voice of the Church, 
when Pius IX in 1852, on September 27, declared in an allocution 
that: among Christians no marriage can be contracted which is not 
at the same time a sacrament and that, therefore, any other con- 
jugal contract of a Christian man and woman, even though it be 
according to the civil law, is nothing else but a scandalous con- 
cubinage, since among them the sacrament cannot be separated 


7 Cf. Joyce, Christian Marriage, ed. 1948, p. 193. 
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from the matrimonial contract. The same Pope condemned in the 
Syllabus Errorum of 1864 under numbers 66 and 73 the opposite 
opinions once more expressly. His successor, Leo XIII, declared 
in his famous Encyclical on Christian Marriage, Arcanum Divinae 
Sapientiae of February 10, 1880: “In Christian marriage the con- 
tract is inseparable from the sacrament: and for this reason the con- 
tract cannot be true and legitimate without being a sacrament as 
well.”® Finally the Codex appeared in 1917 and declared in can. 
1012: “ § 1. Christ our Lord elevated the very contract of marriage 
between baptized persons to the dignity of a sacrament. §2. There- 
fore it is impossible for a valid contract of marriage between bap- 
tized persons to exist without being by that very fact a sacrament.” 
Herewith all discussion about separation of marriage-contract from 
sacrament in a Christian marriage was definitely concluded. 

But the battle concerning non-Christian marriages and the power 
of the State over them continued. Father Martin, as noted above, 
went so far as to deny the State all authority over the marriage 
contract itself of non-baptized persons, conceding it only a say 
over the civil consequences. Other authors who denied that the civil 
power could impose diriment impediments for marriages of non- 
baptized persons were, e.g., Neuser, Taparelli, Liberatore, Zigliari, 
Mare, Chr. Pesch, while Payen and De Smedt held this only to be 
probable. But most modern authors of repute, such as Cappello, 
Coronata, Noldin, Gasparri, Vlaming, Vermeersch, etc., hold as 
certain that the State has the power to impose not only prohibitive 
impediments but also diriment impediments for such marriages.!® 
In view of the great weight of the opinion of the majority of modern 
authors and especially on account of the internal arguments in favor 
of the positive opinion, we are safe in agreeing that it is certain 
that the State has power over the marriage contract of non-baptized 
persons, even to the extent of its being subject to invalidating laws. 

It is well, however, to sound here a note of warning. While 
agreeing that the State can issue invalidating laws, i.e., establish 
diriment impediments and prescribe a definite form ad validitatem 
within the limits of the natural law, we must remember that the 


8 Denzinger, Enchiridion Symbolorum et Definitionum, nn. 1640, 1766, 1773. 
® Denzinger, op. cit., n. 1854. 


10 Cf. Vromant, De Matrimonio, n. 16. 
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State can in no way reach into the substance and essential laws 
of marriage as such, interfering with the unity and indissolubility 
of marriage, nor can she deprive the individual of the right to 
marry. For the natural, essential matrimonial rights and offices 
which by nature repose in the individual and the family are, like- 
wise by nature, anterior to the State. These properties of marriage 
and this right of the individual precede the State and cannot be 
alienated by the State. Natural law sets the minimum require- 
ments of this juridic institution, while it is left to the Church and 
the State to establish additional reasonable requirements in the 
light of specific social conditions of the time and place. 


7. Legal basis of this power of civil authority. When we investi- 
gate the legal basis or title on which this power of the civil author- 
ity over marriages of non-baptized persons is founded, we find three 
different explanations among authors. 

The first group consider the civil authorities competent because 
they hold the marriages of non-baptized persons to be purely civil 
contracts (Schmalzgriiber, Sanchez).1! This opinion is untenable, 
however, since the marriage contract is not just another contract of 
which the content and extent depend on the free choice of the con- 
tracting parties. The matrimonial contract is sui generis and of a 
class apart, the content and extent of which do not depend on the 
two contracting parties, but are regulated by the Author of natural 
law, i.e., by God. Hence the contract is definitely not purely civil 
nor can its content, its properties, etc., be said to depend upon the 
will of the civil lawgiver. 

The second opinion, as held by Schiffini }* and Suarez,!* attributes 
this power to the civil authority because it sees the State as the 
official guardian of natural religion for non-baptized peoples, under 
which heading the matrimonial contract comes as a sacrum et 
religiosum quiddam, or as Lehmkuhl says: ** “Quatenus simul 
religiosam potestatem exerceat—quatenus non mera politica potestas 
est, sed simul curam religionis saltem naturalis gerere debeat,” 
thus elevating the State to a kind of high priest who in his own 
right can make laws concerning marriage. 


11 Cf, Wernz-Vidal, Jus Canonicum, V, n. 68. 
12 Philosophia Moralis, II, n. 384. 

13 De Legibus, lib. III, cap. 12, n. 9. 
14 Theologia Moralis, II, nn. 701, 725. 
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This evidently unsatisfactory solution prompted others (Billot, 
Leitner, Gasparri, Cappello, Coronata) to suggest that, though the 
State of itself, proprio iure, has no such power, it possesses it iwre 
devolutivo, by a kind of hypothetical right. For they argue, since 
there are only two authorities to which God has entrusted regu- 
lating powers over society, namely the Church and the State, and 
since the Church has power only over baptized persons, it must be 
the State to which God has entrusted that supervisory and regu- 
lating power over the marriages of non-baptized persons. This cer- 
tainly seems to be the more acceptable opinion. 


8. Proofs of the civil authority’s power over the marriages of non- 
baptized persons. The main arguments in favor of recognizing the 
competence of the civil authority over the marriage of non-baptized 
persons are: 

(a) Marriage being of such great social importance, orderly 
human society requires that it be well evident who is married and 
who is not married. The Church has no direct authority over mar- 
riage between two non-baptized persons, because these persons sim- 
ply are not her subjects. On the other hand, the divine law, nat- 
ural or positive, regarding the requisites for a valid matrimonial 
contract may at times not be sufficiently clear to safeguard order 
in society, and must be complemented by positive human law, e.g., 
by laying down the age limit to prevent child marriages, by rules 
regarding the forbidden degrees of consanguinity and affinity, by 
laws preventing white or black slave traffic, etc. Hence the civil 
authority, being the only power that has public authority over its 
non-baptized subjects in these matters, is the only authority capa- 
ble of prescribing what is required in them for the valid celebra- 
tion of marriage. 

(b) The second argument is that in practice all missionaries ev- 
erywhere regularly follow and apply this view. They do try to find 
out whether the marriages of would-be converts have been validly 
contracted according to the prevailing local customs, i.e., in accord- 
ance with the prevailing customary laws.5 They thereby recog- 
nize that the validity of those marriages depends not merely on 
the consent of the two parties concerned, but also on compliance 
with the laws of the civil authority of the region or the tribe. 


15“ Quod de lege principis saecularis hoc in casu (matrimonii infidelium) 
dicitur, intellige etiam de legitima consuetudine, quae vim legis in subditos 
infideles adepta est.” Collectanea S.C.P.F., I, n. 744. 











CASES AND STUDIES 361 


Gasparri considers this as of the greatest importance in this ques- 
tion,1® the more so that this common practice supposes some ap- 
proval, at least tacit, of the Holy See. 

(c) The third argument is taken from answers of the Holy See, 
according to which this power of the civil authority is to be taken 
into account when married converts ask for baptism and want to 
stay together, or want to separate from their partner and marry 
some other partner. It must first be stated that an official declara- 
tion has never yet been issued by the Holy Office expressly denying 
the competency of the State to lay down diriment impediments for 
the marriages of non-baptized persons. There are, however, several 
answers (i.e., private answers) to proposed dubia, wherein a clear 
statement is contained affirming this competency. 

The clearest and best known answer is that of June 26, 1820, 
to the Vicar Apostolic of Tunkin.1*7 The proposed dubium was: 


Impedimentum dirimens a Principe infideli sancitum, aut apud gentem 
infidelem antiqua et communi invectum consuetudine, redditne irrita et 
invalida matrimonia inter vires et mulieres infideles cum tali impedimento 
contracta? 

[The answer was:] Principes saeculares, sive fideles sive infideles, ple- 
nissimam potestatem retinere in matrimonio subditorum infidelium, ut, 
scilicet, appositis impedimentis, quae iuri naturali ac divino adversa non 
sint, eadem non solum ad civiles effectus, sed etiamquod ad coniugale 
vinculum penitus rescindant. Qui enim, ob Reipublicae bonum, suis legi- 
bus ad legitimitatem validitatemque ceterorum pactuum formam quandam 
et solemnitatem praescribere possunt, cur id in matrimoniali infidelium 
subditorum contractu efficere nequeant, ratio non est. 


Other, vaguer or indirect answers concerning this question we find 
in the Collectanea under nn. 71, 385, 711, 1104, 1188, 1289. But it 
is well to remember that, although these private answers express 
the mind of Rome on this matter and entitle us to quote them in 
support of the common opinion as stated, and to act on them, still 
they cannot be construed as giving us absolute certainty. 


9. Extent of this power. Having established the fact that the 
State is the only social authority available for the non-baptized, 
we must next determine how far the competency of the State ex- 
tends in these matters. 


16 Tractatus Canonicus de Matrimonio, ed. 1932, n. 243. 


17 Collectanea S.C .P.F., I, n. 744. 
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(a) Civil authority must abide by and accept the minimum re- 
quirements of nature and divine law and can never act against 
them. Impediments of natural and positive divine law are subject 
to God’s authority alone. No human power, ecclesiastical or civil, 
can dispense from them. The three impediments of natural law, 
namely, impotence, consanguinity of the first degree in the direct 
line, and prior bond are therefore absolutely indispensable. 

(b) The State is competent to establish rules and regulations 
which are reasonable, honest, possible, and useful; it can establish 
prohibitive and diriment impediments affecting marriages of non- 
baptized persons, which are not against natural law. Thus, e.g., 
a law forbidding a widow to remarry, or which makes difference of 
race or cast a diriment impediment, is against the natural law and 
hence invalid. The State can, however, prescribe the form of cel- 
ebration of such a marriage, define the civil effects, and decide con- 
cerning the causes of nullity in consequence of a civil diriment im- 
pediment. 

The State has no power to dissolve a valid marriage once con- 
tracted. According to natural law all marriages are either valid 
or invalid from the beginning, with no human discretion of de- 
claring void what was once a valid marriage. Natural law does 
not admit of voidable marriages, i.e., marriages which had been 
validly contracted but later on declared void or annulled at the 
discretion of the court. Voidability implies dissolubility and ac- 
cordingly deviates from the standard of the natural law, which 
knows only conditions which render a marriage invalid prior to the 
fact but not rescindable after the fact. So, for example, when a 
valid marriage had been contracted elsewhere by parties who were 
(or one of them was) under the legal age of their own country, the 
law which declares such a marriage voidable at the request of the 
parents or legal guardians, is invalid (in U.S.A., England, Holland, 
France, Philippines and customary laws in several mission terri- 
tories). No impediment of age is imposed by natural law, for no 
definite age is fixed by natural law for a valid matrimonial contract. 
But the civil authorities may have made the age-limit a diriment 
impediment, declaring marriages by “ minors,” i.e., under the age- 
limit, invalid within its territory. Yet, once the marriage has been 
validly contracted outside that territory, the withholding of the 
parental consent cannot under any law constitute a diriment. At 
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most it could be a prohibitive impediment, which, however, does not 
include the power to annul a marriage. 

It is not always easy to find out whether a civil law intends to 
impose a diriment impediment, preventing a marriage from becom- 
ing valid at all, or whether it intends to declare a marriage merely 
rescindable. Or again, often the civil law does not want to prevent 
the matrimonial bond from coming into being, but only to deprive 
it by way of punishment of its legal and temporal consequences. 
It is therefore of the greatest importance to study such laws thor- 
oughly before action is taken. 

(c) As regards Christian marriage, that is, any marriage in which 
at least one party is baptized, the power of the State is limited to 
prescribing reasonable regulations, and governing the “ merely civil 
effects.” 

Reasonable regulations are those which, without infringing on 
the divine or ecclesiastical law, are imposed for the protection of 
the public order, health, safety, etc., e.g., laws requiring license, 
registration. 

Civil effects are the consequences of marriage in civil life. These 
are many and varied, and are mostly inseparable from the sub- 
stance of marriage: e.g., parental authority, the right of the hus- 
band and wife to cohabit, etc. These are civil, but not “ merely 
civil effects,” and these fall beyond the scope of civil authority. 
“Merely civil effects” are those civil consequences of marriage 
which are separable from its substance: e.g., the right of the wife 
to the husband’s name, her right of succession, of dower, etc. Sub- 
ject always to the divine and ecclesiastical law, these are within 
the province of the State even in Christian marriage. 

The civil authority must acknowledge and accept the interpreta- 
tion of the natural and divine law, which is authoritatively proposed 
by the Church for all men, for “to declare authoritatively when 
the divine law forbids or invalidates a marriage belongs solely to 
the supreme authority of the Church.” 1® 

The question might be asked: does the civil authority keep its 
jurisdiction over its non-baptized subject, even when he marries 
a baptized person, who is directly subject to the Church in these 
matters? The matrimonial contract is one single act resulting from 
the co-operation of the two contracting parties. The Church claims 


18 Can. 1038, §1; cf. Bouscaren-Ellis, Canon Law, 3. ed., p. 479. 
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control over that entire, indivisible contract, even when it is not 
a sacrament, provided one of the parties is validly baptized. Can. 
1016 says clearly: “ The marriage of baptized persons is governed 
not only by divine law but also by canon law.” Note well that the 
canon does not say: “marriage between baptized persons,” but 
“marriage of baptized persons.” Because the contract is indi- 
visible over which the Church has direct jurisdiction on account 
of the Catholic party, she also has, indirectly, jurisdiction over the 
non-Catholic party. Here two spheres of jurisdiction coincide, the 
ecclesiastical and the civil. At a collision of these two, the higher 
law of the Church must prevail over the lower one of the State. 

The civil authority has, therefore, no jurisdiction over a mixed 
marriage. The Church alone determines the impediments, the 
form, etc., of a mixed marriage, and she alone has exclusive com- 
petence over mixed marriages. If, therefore, such a marriage 
were contracted with dispensation from the impediment of dis- 
parity of cult with a non-baptized person, this marriage is valid 
even though the non-baptized party would on account of a civil 
diriment impediment not be able to marry validly according to the 
laws of the civil authority. For it is evidently impossible that a 
marriage contract (which as we have noted is indivisible) is valid 
and invalid at the same time. The civil invalidity could at most 
mean that the civil consequences of such marriage would be with- 
held, but on no account could it invalidate the marriage contract. 

In such cases, then, the civil diriment impediment has no invali- 
dating force, because the Church alone has jurisdiction over mixed 
marriages. It would be incongruous for the civil authority to have 
the power and right to hinder the Church in her work and care 
for souls. This opinion in favor of the validity of such marriages 
is held by authors such as Cappello ?® and Wernz-Vidal,”° while Gas- 
parri,2? and Vlaming,”* hold that such a marriage would be invalid. 
But even the latter have to agree that, although theoretically one 
may acknowledge the civil authority’s right to enforce diriment 
impediments for the non-baptized party, since there is at least a 
doubt of law, the presumption of can. 1014 in favor of validity 


19 De Matrimonio, n. 67. 
20 Op. cit., n. 52. 
21 Op. cit., n. 256. 
22 Op. cit., I, n. 195. 
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should prevail, so that if the question arises after an actual mar- 
riage, it should be considered valid. 


10. Corollaries. 

(a) All through this article we have been careful to draw a 
distinction between baptized and non-baptized non-Catholics. The 
Church has jurisdiction over all baptized persons, but in some 
respects she releases the baptized non-Catholics from her general 
laws. Such is the case with regard to the canonical form of 
marriage to which per se all baptized persons are bound, but from 
the observance of which she releases baptized non-Catholies.”® 
But since every marriage contract between two baptized persons 
is ipso facto a sacrament, the Church does not transfer the right 
to prescribe a form for the administration of this sacrament to the 
dissident church or sect to which these parties belong. Hence they 
are not bound to observe the matrimonial form prescribed by the 
religious authority of their sect. Nor, a fortiori, are they in this 
matter subject to the civil authority. Hence for the validity of 
their marriage, as regards the form, they have to observe only what 
is required by natural law for the expression of the matrimonial 
consent. 

(b) Non-baptized persons are in matrimonial matters subject 
to the civil authority, i.e., among primitive peoples they are subject 
to their customary laws. But they are also bound primarily by the 
natural and divine laws, as regards unity, indissolubility, and 
freedom of choice, whatever their own laws might decree about 
these properties. 

(c) The influence of customary law on marriages of indigenous 
peoples is noticed not only in matters of divorce and polygamy, which 
are definitely against the two properties of marriage, namely in- 
dissolubility and unity, and which are relatively easily assessed as 
to their morality. There are two other factors of common occur- 
rence, which are not so easy of assessment and are often liable to be 
misjudged, namely the consent of the parents and the bride-price 
or dowry. 

With regard to the consent of the parents, it is of interest to 
try and see it against its historical background. In the beginning 
of Christianity, the Church came in contact with the Romans, 
Jews, and Teutonic and Gallic peoples. All had their own mar- 


23 Can. 1099, § 2. 
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riage ceremonies, but among all one feature was pronounced and 
clear: that the marriage was not merely a private concern of the 
individual but of the family and clan. The engagement and mar- 
riage of the betrothed parties climaxed and culminated the deal- 
ings and agreements entered upon by their parents; they derived 
their validity and liceity from the prior agreements of the parents. 
At the betrothal or desponsatio, the future husband bestowed on 
his future wife the bride gifts and the agreement was made between 
the guardian (father or others) of the girl and the husband-to-be, 
together with his family. Even though the girl could hardly pro- 
test against the arrangements made by her guardian, she was 
presumed to consent to her father’s wishes. The consent of the 
persons under whose potestas the parties were, was necessary in 
addition to their own consent. “ Nuptiae consistere non possunt, 
nist consentiant omnes, id est qui coéunt, quorumque in potestate 
sunt,” said the Roman Law. The consent of the betrothal was 
considered as passing automatically into a consent to an actual 
marriage, because a maritalis affectio was deemed to be present. 
The girl’s consent was considered as given tacitly, if she did not 
oppose the union. Her consent was necessary, it is true, but just 
as much was the consent of her father required. In the course of 
time the Church began to insist more and more upon the express 
consent of the girl. 

An interesting parallel is to be found in the consecration of a 
child to God. In early Christianity it was customary for the par- 
ents to bring their child to the monastery to offer him to God’s 
service, thus making him an oblatus, a monk. For according to 
the Council of Toledo: * “ Monachum aut paterna devotio aut 
propria professio facit: quidquid horum fuerit alligatum tenebit.” 
The oblate who by the votum parentum was dedicated to God, 
was later on to confirm this obligation, but he was not at liberty 
to leave the religious life; he had to stay whether he liked it or 
not. “ Non licet eis egredi; velint nolint, permanere cogantur.” 75 
Not the child’s consent or agreement with the plan and wishes of 
the parents was considered the most important factor in destining 
him to this state of life, but the consent of the parents decided 
this issue. 


24TV Council of Toledo, cap. 49. 
25 Synod of Worms (868), cap. 22. 
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With the development of personal awareness and the weakening 
of social and similar forms of servile dependence, Councils (e.g., 
the Council of Trent), synods, rulers and writers began to condemn 
the inferior forms of such a monastic life, which began and was 
continued without a personal choice. The age demanded before 
a boy could be offered as an oblate was raised while at the same 
time he became more independent of the influence and exercise of 
parental authority, thus making a true self-oblation. Social life 
weakened the family bond in its hierarchical structure in favor 
of the individual and of the larger community, whereupon the 
monastic tie became more personal and more social. When the 
boy had reached the proper age (15 in the Abbey of Cluny), he 
pronounced his vows for that career to which his parents had des- 
tined him for life and which he now freely chose. If, however, he 
became convinced in the course of time that the monastic life was 
not his vocation, he retained the liberty to ask for annulment of the 
original profession. 

The vicarious action of the parents on behalf of their child on 
entering upon a monastic life, i.e., the oblation made by the parents, 
is indicative of the accepted influence of parental authority on the 
other state of life, namely, in choosing a partner for married life. 
There is this difference, however, that the monastic bond can, with 
permission of the ecclesiastical superior, be broken, while the mar- 
riage bond, once consummated by the marriage act, becomes in- 
trinsically indissoluble. At the same time it is clear that this in- 
fluence of parental authority upon the choice of a life-partner is 
not an undue encroachment upon the rights of the child, so long 
as the final decision is left to the child. The consensus parentum 
is a desirable concomitant but not a conditio sine qua non for a 
valid marriage. 

(d) Another problem missionaries have to deal with in connection 
with marriage is the dowry or bride-price. Where the custom is 
prevalent, it has led in some cases to excesses which account for 
the unfavorable impression we often have about this important 
practice. It is well to remember that this custom also dates back to 
the very earliest times and the Church has had to deal with it 
from the very beginning of her existence. Already among the 
Romans the giving of the bridal gift (arrhae) by the man to his 
future wife, as a kind of guarantee of the property to be settled 
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on her (donatio propter nuptias), existed. Among the Teutonic and 
Anglo-Saxon peoples the transfer of authoritative guardianship over 
the bride (mundiwm) from her parents or natural guardians to the 
husband was accompanied by a sum of money to be used as the 
dowry of the woman. In the Frankish Church the endowment of 
the bride was of the strictest obligation, even when there was no 
question of mundiwm. The amount was of no consequence: among 
the very poor a farthing would suffice. But if nothing of the kind 
had been done, the presumption was against marriage, although a 
written libellus dotis was not essential. 

It would seem that the woman had originally but little to say in 
the matter. The Church set her face against a conception of mar- 
riage which viewed woman as a chattel. She declared it to be un- 
lawful for parents to betroth a daughter to any man against her 
will; and again that, if they should in fact so pledge her, she was 
free to refuse to carry out the contract. Though the bride’s consent, 
no less than the bridegroom’s, was asked and given, it is very doubt- 
ful whether it was a juridical requisite in marriage. 

Also among the Jews, who were the first converts to the Church, 
the custom of a dowry existed and was considered of the greatest 
importance and hence tolerated by the Church even after their 
conversion. Among the Jews a father was bound to provide a 
dowry for his daughter, conformable to her station in life. The 
dowry, whether in money, property or jewellery, was entered into 
the marriage contract (Chethubah, literally=writing), and really 
belonged to the wife. The husband was obliged to add to it one- 
half more, if it consisted of money or money’s value; ana if of 
jewellery, etc., he was bound to assign to her four-fifths of the value. 
In case of separation (not divorce) he was bound to allow her a 
proper support, and to re-admit her to his table and house on the 
Sabbath-eve. A wife was entitled to one-tenth of her dowry for 
pin-money. If a father gave away his daughter without any dis- 
tinct statement about her dowry, he was bound to allow her at least 
fifty shekels; and if it had been expressly stipulated that she was to 
have no dowry at all, it was delicately enjoined that the bridegroom 
should, before marriage, give her sufficient for her outfit.2° It is 


26 Cf. Edersheim, Sketches of Jewish Social Life at the Time of Christ, 
p. 149. 
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worth noticing that among the Jews it was not the boy who pro- 
vided the dowry but the father of the girl. 

From all this, one fact stands out vividly, namely, that the pay- 
ing of a dowry on the occasion of a marriage is a custom which 
has been practiced by all possible peoples and tribes all through the 
centuries, that the Church approved of this custom, allowed it to 
continue and in some countries has incorporated the offer of silver 
and gold at the marriage ceremony in the Catholic marriage rite. 
Time and again Propaganda has told missionaries not to interfere 
with native customs, if they are not against the natural or divine 
law, and the faithful have been ordered to observe the civil laws 
of their native countries. 

The paying of a bride-price is such a custom which in itself 
is good but, like every good thing, can be abused. The abuses 
we have to combat, such as evidently existed in the French Cam- 
eroons. Previously the formula for the civil marriage there con- 
tained detailed references to the dowry. By official decree of the 
civil authority of Yaoundé all such references must now be omitted 
from the civil marriage formula, and the Archbishop of Yauondé 
has issued a pastoral letter declaring it absolutely forbidden under 
pain of sin to receive, stipulate or mediate about a dowry.27 Where 
civil law outlaws a marriage custom which has grown out of hand, 
it is the duty of the faithful to comply with this prohibition. But 
where it is still permissible and customary, it would be rash to 
condemn it outright. 

J. DE Reeper, M.H.F. 


St. JosepH’s CoLiece 
Mnz Hut, Lonpon 


27 Informations Catholiques Internationales, December 15, 1958; January 1, 
1959. 
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A PRESUMPTION OF DEATH CASE 


With the solution of an unusual presumption of death case, the 
hope arose that its publication might encourage others with similar 
cases to pursue them to a decision by the competent ecclesiastical 
authority. Since many difficult cases of this kind may have been 
solved already in the various chancery offices, this one is submitted 
for consideration only as an example. It may serve also as an indi- 
cation of the various and extensive means of investigation which 
may be employed. 

Part I consists of general observations on the canonical doctrine 
governing the settlement of presumption of death cases; Part II 
describes the efforts made in the ease of John H. White to discover 
his whereabouts or to uncover proof of his death; and Part III is 
the decree issued at the conclusion of the investigation. 


I. THE PRESUMPTION OF DEATH 


His Holiness, Pope Pius XII, of blessed memory, in speaking 
to the personnel of the Roman Rota in 1942 regarding moral cer- 
titude, reminded them for the second time that absolute certainty 
is not necessary to pronounce a judgment. “In many cases”, he 
says, 


it is humanly unattainable. To require it of the judge and of the parties 
would be demanding something which is unreasonable; it would put an 
intolerable burden on the administration of justice and would seriously 
obstruct it. The other extreme of quasi-certainty or common speech is 
also to be avoided. Between the two extremes of absolute certainty and 
quasi-certainty is the moral certainty which is usually involved in the 
cases submitted to your court. Moral certainty is necessary and sufficient 
for the rendering of a judgment, even though in a particular case it would 
be possible directly or indirectly to reach absolute certainty. Only thus 
is it possible to have a regular and orderly administration of justice, 
going forward without useless delays and without laying excessive burdens 
on the tribunal as well as on the parties. 

Sometimes moral certitude is derived only from an aggregate of indica- 
tions and proofs, which, taken singly, do not provide the foundation for 
true certitude, but which, when taken together no longer leave room for 
any reasonable doubt on the part of men of sound judgment. 

In any event, this certainty is understood to be objective, that is, based 
on objective motives. If after serious consideration and study, a grade of 
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certitude is attained which corresponds to the requirements of law and to 
the importance of the case, there should not be insistence, to the serious 
inconvenience of the parties, that new proof be adduced so as to attain 
a still higher degree of certitude. To require the highest possible cer- 
tainty, notwithstanding that a sufficient certainty already exists, is with- 
out justification and should be discouraged. 


The moral support of the Holy Father gave me the courage to 
work on this case which fell to my lot. There were no wars, earth- 
quakes or floods as some would have it in order to work on such 
a case. Of the many canonists consulted on this voluminous case, 
there were as many different opinions as to how this could be han- 
dled. Some thought it best to drop the matter, others suggested 
sending it to Rome, again others thought it was a challenge and 
that it should be handled through the chancery here in the United 
States. It was finally decided to handle it here. 

To begin with, we know that a valid marriage of Christians 
consummated by the conjugal act cannot be dissolved by any hu- 
man authority for any reason; death alone can dissolve the bond.? 
Consequently, once a party to such a marriage desires to marry 
again, he must present proof of the death of his former spouse. 
A death certificate by the competent ecclesiastical or civil auth- 
ority usually suffices. 

Wars, shipwreck, earthquakes, plane crashes and other disasters 
cause the disappearance of persons about whom nothing is heard. 
And it then happens that the other spouse desires to marry again 
on the assumption that his or her partner is dead. 

To the pastor and officials of the diocesan curia these cases offer 
a challenge because they can become complex. We read often in 
the press of men reportedly dead and later found to be alive. 
Cases of this kind do serve as a warning not to proceed too hastily 
in allowing a second marriage. On the other hand, they are no 
license for the officials of the curia to file away the case and do 
nothing about it. Postponing or delaying solution of the cases 
presents a hardship to the surviving spouse. 

Before a marriage is celebrated, it must be ascertained that there 
is no obstacle to its valid and licit reception.* Moreover, canon 


1 Allocution to the Roman Rota—AAS, XXXIV (1942), 338. 
2 Can. 1118. 
3 Can. 1019, $1. 








372 THE JURIST 


1069 declares that “ marriage is rendered invalid by the bond of 
& previous marriage, even though not consummated, except in the 
case of the privilege of the faith. Even though the first marriage 
be null or dissolved for any reason whatsoever, it is not lawful 
to contract another marriage before the nullity or dissolution of the 
first be established legitimately and certainly.” 

No new instructions on this subject were issued after the pro- 
mulgation of the Code and, although the Code itself contains no 
explicit or implicit reference to the Instruction of 1868, it does 
contain an implicit reference to the proof of death cases in canon 
1069, § 2, when it requires certainty of the dissolution of the first 
marriage before a second marriage can be allowed. The Instruc- 
tion of 1868 explains how this certainty is to be acquired, and 
consequently it would seem to hold even today in such cases. All 
doubt in the matter is dispelled by the practice of the Roman Curia. 
The Sacred Congregation of the Sacraments directed the Bishops 
on various occasions to use the instruction of 1868; in two post- 
Code Rota cases in which the question of the proof of death was 
taken up reference was made to this instruction. 

The Instruction of 1868 consists of a preamble and eleven para- 
graphs. However, there are two main ideas which permeate the 
Instruction: first, that the unity of marriage must be protected, 
especially against fraud and deception; and secondly, that every- 
thing possible must be done to give a person the opportunity to 
exercise the freedom of re-marriage after the death of the former 
spouse. The Holy See did not wish to have people forced to remain 
celibate after the death of the first spouse, and for this reason was 
desirous of having cases of doubtful death settled as quickly as 
possible without recourse to the same Holy See. 

Because of the desire of the Holy See to settle such cases as soon 
as possible, they are ordinarily handled and settled through the 
administrative process. 


Primarily, it is a part of the process for the ascertainment of the status 
liber of a prospective contractant of marriage. And all agree that this 
process is essentially administrative. The authorization granted by the 
Code in Canons 1019-1034 is sufficient to empower the Ordinary or his 
delegate to handle such cases. Even when cases of this nature become 
so extremely difficult and complicated that they are referred to the Holy 
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See, the process nevertheless remains administrative, as is evident from 
the method employed by the S. Congregation of the Sacraments in han- 
dling such matters. 

If the Ordinary wishes, he may remand cases involving the question of 
presumed death to the judicial tribunal for formal trial. However, it is 
to be borne in mind that administrative procedure is the normal, ordinary 
method for handling such cases even though some authors strongly recom- 
mend the formal judicial process. Briefly, in these cases formal procedure 
is always optional; but not absolutely necessary.5 


It must be understood from the beginning that the certitude re- 
quired in doubtful cases of presumed death is not metaphysical 
certitude (which one chancery official demanded but was rebuked 
by the Holy See for demanding), nor physical certitude, but moral 
certitude. 


II. AcquisITION OF MorAu CERTITUDE IN THE PRESUMPTION OF 
DEATH OF JOHN WHITE 


On the morning of January 11, 1945, at 9 o’clock, John White, 
husband of Mary Jones White, left his residence to submit an 
application in the office of the War Manpower Commission, Pitts- 
burgh, Pennsylvania. That was the last time that Mrs. White saw 
her husband. To determine the decedent’s whereabouts, his wife 
has used all possible means to locate her husband, as follows: 


(a) Notified the Police department as well as the Missing Per- 
sons Bureau in Pittsburgh, Pennsylvania; 

(b) Secured the aid of the District Attorney’s office, where de- 
tectives took a personal interest in trying to locate the missing man; 

(c) Requested the help of American Legion. This was given 
in the form of searching parties who combed the countryside and 
the city of Pittsburgh for weeks in an effort to find John White; 

(d) Had his description broadcast over the radio, on which a 
special effort was made to locate him. His wife also appeared on 
the radio broadcast known as “ We the People,” where the fact of 
presumed decedent’s disappearance and description was broadcast 


4[S. Cong. de Sacramentis, Mohilovien., 16 Decembris, 1910, AAS., III 
(1911), 26-29; 18 Decembris, 1914, AAS., VII (1915), 40-44; 29 Aprilis, 1915, 
AAS., VII (1915), 235-236; 25 Iunii, 1915, AAS., VII (1915), 476-479; 25 Febru- 
arii, 1916, AAS., VIII (1916), 151-153; 19 Ianuarii, 1917, AAS., [IX (1917), 120- 
122; 18 Novembris, 1920, AAS., XIV (1922), 86-97.] 


5 Doheny, Canonical Procedure in Matrimonial Cases, II, 596. 
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over the entire network of the Columbia Broadcasting System. 
At this time this program enjoyed great popularity and its audience 
ran into the tens of millions; 

(e) Had the fact of his disappearance and his description pub- 
lished in all the local papers; 

(f{) With the help of the American Legion, over a 100,000 dodgers 
were published with John White’s description and the facts of his 
disappearance. These were sent to every American Legion post 
and official organization in the United States, Hawaii, Alaska and 
Canada; 

(g) Notified the fact of the disappearance to State Police at 
Harrisburg who made arrangements through their facilities to con- 
tact every law enforcement agency in the United States including 
the State Police and State Patrols of every state; and 

(h) Filed notification of his disappearance (his description and 
fingerprints) at the Federal Bureau of Investigation during the en- 
tire time of the search. 


Since it would be impossible to give all the details of the case 
in this article, it is hoped that a general summary will suffice. 
One of the factors indicated in the Instruction of 1868 which must 
be considered is: “ The moral character of the allegedly deceased 
person: his mode of life, whether he was pious and religious, and 
whether he had love for his wife”. The individuals interrogated 
included Mary Jones White, the wife of the presumed decedent, 
four of his sisters—three older and one younger than he (one is a 
Sister of Mercy), an older brother, two intimate friends, and the 
supervisor of the American Legion. Most of the conjectures and 
presumptions as prescribed by the Instruction were obtained from 
the answers to over two thousand questions which were asked of 
these individuals. 

All witnesses unanimously testified to John White’s very good 
moral character. One of the sisters related that he stayed with her 
for three years before his marriage and that during that time he 
never missed Mass on Sundays and holy days, and made retreats. 
He had his own business which he sold when he went into the serv- 
ice. When he was discharged, he found it impossible to resume 
the same business because the essential items needed were not avail- 
able. He tried in vain to find work even though jobs were plenti- 
ful. This was probably due to the fact that he had only one eye. 
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Employers considered this factor an obstacle in their places of 
employment, because of the dangers it presented and the com- 
pensation entailed in case of an accident. He lived on his wife’s 
investments and always felt that he was a burden; because of this 
he became very despondent. On several occasions he mentioned 
that he would like to end it all, and even hinted to friends that he 
might jump in the river. His brother and sisters agree that both 
spouses were in love and never had any major quarrels. White 
realized that his wife was doing more for him than any woman 
ordinarily would do in such a case. His brother related that Mrs. 
White was intellectually above his level, honest, sincere, and ready 
to help him in any circumstance. 

Last will and testament: Three months before his disappearance 
John White made out his will. A person does not ordinarily make 
out a will unless he foresees something in the future. The will was 
made out leaving everything to his wife and son. This Last Will 
and Testament proves that White was on good terms with his wife 
and was concerned about her and about his son. 

Family appraisal: John White’s brother and all of his sisters 
gave a praiseworthy account of their sister-in-law, Mrs. White, 
and testified that they got along very well together. They also 
testified that if he were normal, he certainly would not be absent 
from his home so long. He loved his wife and son, he enjoyed his 
home, and he was a family man. The fact stands that he disap- 
peared, yet no reason whatsoever could be established for his ab- 
sence, except the aforementioned matters: that he was despondent 
and made threats concerning his life. 

Army life: While in the Armed Forces for four months and nine 
days, John White spent over two months in the hospital getting 
treatments. He gave indications that he enjoyed getting these 
treatments at army expense. The authorities, aware of his physical 
condition, honorably discharged him “ for the convenience of the 
government” after this short time in the service. He returned 
home and was unable to find work. In 1943 he married Mary 
Jones; in 1944 a son was born to them. 

Married life: From the day that he married until the time of 
his disappearance in 1945, White did not have a permanent job. 
In one instance, when he was evaluated with 15 other salesmen, 
he had the lowest rating as a salesman. He acted very queerly 
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in the presence of his friends, at times making threats to take 
his own life. His relatives and friends noticed he did not act like 
himself at all, but seemed as if in a daze or in a fog. 

White had many fainting spells at home, and also had a strange 
fear when people called at his home. He would say: “ Don’t tell 
anyone I’m home.” He tried to do carpentry work, but his hands 
would swell up causing him great pain. He would stay in bed 
with his swollen hands propped up by pillows. 

Auto accident: Five days before his disappearance, White had 
an accident with his car. During a cold foggy day, when the roads 
were covered with ice and snow, as he was going down one of the 
hills in Pittsburgh, he crashed into a tree. A short time afterwards 
one of his friends who was passing by stopped and asked him if 
he was hurt or needed any help. White was silent and wouldn’t 
speak—after asking him several times and getting no answer the 
friend became angry and went away. It was only later that White’s 
friend realized that he must have been in a state of shock. Upon 
arriving home, White told his wife about his accident, but refused 
to have her call a doctor. He was afraid of doctors. The car 
was towed to the garage in the meantime. From the damage to 
the car, it was determined by experts that White must have been 
injured seriously. The entire front of the car was demolished. 
After the accident, he was not himself; it seems that his mental 
condition was getting worse because he had fainting spells quite 
frequently and he could not sleep well at night. 

His disappearance: About five days after the accident, John 
White gave his wife the impression that he was going out to look 
for a job. He was asked to do some shopping while away, but 
his wife found that he left without taking his wallet containing 
all his papers necessary to get a job; he had only a few dollars 
with him. 

White was asked to mail a letter for his wife while he was out. 
It was discovered later that he mailed this letter at a post office 
near one of the rivers in Pittsburgh. This is the last place in which 
he was known to be. 

Medical report: Since White feared doctors, he had no personal 
physician from whom we could obtain a report. His army medical 
report was important to this case. To obtain a medical report 
from any branch of the service is very difficult. According to 
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official policy it is issued to the person concerned and no one else. 
In this particular case, Mrs. White requested public officials of 
Congress who tried to get this report but failed. After about 
eight months of writing and taking other measures, we obtained 
a copy of the army medical report. This report revealed that 
White had severe pruritis ani and underwent surgery, while in 
the service. He also had acute catarrhal nasopharyngitis. Accord- 
ing to the physicans’ interpretation, this malady is of such a nature 
as to cause mental derangement in an individual in due time. In 
White’s case, the time given was five to six years. His automobile 
accident only aggravated the circumstances. This medical report 
threw great light on the case and proved why his behavior was so 
unusual. 

Social security: The Social Security Board was asked to check 
their files, and they disclosed that no one under the name of John 
White was receiving wages in the United States. After the court 
declaration of the presumed death of John White, his wife was in- 
formed that she could receive benefits as the widow of a person 
who was carrying social security. She had no difficulty and received 
the benefits during this entire period. 

Coroners: All the coroners of all the counties bordering the en- 
tire course of the Ohio river down through the Mississippi river 
to the Gulf of Mexico were contacted to determine whether any 
of the bodies they picked up in the spring of 1945 resembled John 
White. All answers were in the negative. The presumption held 
in this case is that White ended his life in the river which was 
close to the post office from which he mailed his wife’s letter. The 
coroners report that none of the bodies picked up met the descrip- 
tion of John White. There was only one body in Kentucky that 
remained unidentified; this also did not fit his description too 
well. It could have been our missing person but some doubt re- 
mained because the body was in the state of decomposition and 
only a general observation was possible by the coroner. From the 
description given, this did not seem to be the one we were seeking, 
although there were a few indications it could have been John 
White. 

Amnesia: The question came up that perhaps White was an 
amnesia victim. It is a general policy of all institutions to check 
their inmates when they are admitted. Most institutions are 
crowded and should a total stranger seek admittance, investigation 
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usually follows to determine the state or district to which he be- 
longs. No institution likes to handle another territory’s subjects; 
hence, through the police and other agencies, especially the Fed- 
eral Bureau of Investigation, investigations are made and the sub- 
ject is returned to his proper jurisdiction. 

Federal Bureau of Investigation (F.B.I.): John White’s finger- 
prints were filed with the F.B.I. from the time of his disappear- 
ance. In all the years of search, no information ever came to 
this agency. 

U.S. Coast Guard and Corps of Engineers of U.S. Army: A 
theory was held that it is possible for a body to fall into the river 
and yet never rise to the surface. The U.S. Coast Guards and the 
Corps of Engineers of the U.S. Army of Pittsburgh were consulted 
on this matter. It was asked whether a drowned person in a river 
could be caught in such a way in the locks among debris and tree 
branches and remain there to corrupt, decompose or disintegrate 
so that the constant rush of the water would leave no way of 
identifying the body. It was the opinion of these agencies that 
such a thing was possible. According to their statements: “ It is 
true that the system of locks, dams and other man-made permanent 
structures, when added to the natural underwater obstacles which 
are found in river streams, sometimes make the recovery of a 
body seem impossible.” 

In conclusion, then, if John White wished to disappear and did 
disappear, his mental and physical condition would eventually 
have led him to some institution for medication and help. If he 
was an amnesia victim, he could not have escaped the net set out 
to find him and the surgical operation in the Army and the serious- 
ness of his condition limited his ailment to only a few years. After 
a ten year period of absence, thorough search and investigations, 
the firm conviction was reached that John White was dead. 


III. DecrEE oF PRESUMED DEATH 
Tribunal of the Jones — White 
NEE Sten seucdsccee De Obitu Coniugis 
DECREE 


In the year of our Lord 1954, on the 27th day of August, from 
the Hall of Sessions of the Tribunal of the Diocese of ............ ' 
the undersigned Officialis of the Diocese of .............. 
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in the present instance as the delegate of His Excellency, Most 
BNO, cnc cindeccscnes , f¢ Bperorrre tery. , renders the 
following decision as the culmination of an investigation into the 
alleged death of John H. White, the husband of Mary A. Jones. 


Species Facti: Mary A. Jones, the petitioner, contracted marriage 
with John H. White, a widower, both Catholics, before Reverend 
(+sareaninnane at .............. On May 8th, 1943. The par- 
ties had a happy conjugal life and their union was blessed with one 
child. At the time of the marriage, John H. White had just been 
discharged from service with the Armed Forces. He had been 
sick much of the time he was in service. Prior to entering service, 
he had liquidated his business and after his discharge and following 
the marriage he found it difficult to obtain steady work. He mani- 
fested an increasing despondency over his failure to obtain satis- 
factory employment and at times hinted at suicide. 

On January 11, 1945, John H. White left his wife in their home 
in Pittsburgh, ostensibly to go out and look for work. That is 
the last that has ever been heard or seen of him. For years his 
wife, Mary A. Jones, conducted an intensive search for him, all 
to no avail. 

After seeking in vain a declaration of presumed death from 
the ecclesiastical authorities in the localities where she had a 
domicile, Mary A. Jones took up residence in the Diocese of....... 
and petitioned the undersigned Officialis, as delegate of the Most 
Reverend Bishop, for a decision in the matter of the presumed 
death of her absent husband, John H. White. 


In Iure: Canon 1118 states that: “ Valid marriage ratified and 
consummated can be dissolved by no human power and by no cause 
other than death.” Because of this law of God and Church, canon 
1019, § 1, legislates that “ before a marriage is celebrated, it must 
be ascertained that there is no obstacle to its valid and licit recep- 
tion.” Moreover, canon 1069 declares that “ marriage is rendered 
invalid by the bond of a previous marriage, even though not con- 
summated, except in the case of the privilege of the faith. Even 
though the first marriage be null or dissolved for any reason what- 
soever, it is not lawful to contract another marriage before the 
nullity or dissolution of the first be established legitimately and 
certainly.” 
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From the foregoing it is clear that, whenever doubts arise in 
cases of presumed death, the proper investigations must be made 
with conscientious diligence. A new marriage may not be permitted 
until there is moral certitude of the death of the former consort. 
The decision as to whether there is moral certitude concerning 
the alleged death of one of the consorts rests with the Bishop of 
the diocese or with his delegate. The norms to be followed in 
investigating cases of presumed death are usually those outlined 
in the Instruction of the Sacred Congregation of the Holy Office 
promulgated in the year 1868. However, the authority of the 
Bishop or his delegate to decide these cases is not derived from the 
Instruction of the Holy Office, as some authors erroneously seem to 
think, but from the powers clearly conferred upon the Bishop in the 
different canons of the Code (Canons 1019-1034). 

The following are the principal points emphasized in the afore- 
mentioned Instruction of the Holy Office: 


(a) The prolonged absence of a consort, the mere lapse of time, 
or the presumptions of death recognized in civil law are not con- 
sidered sufficient proof in Canon Law. This holds true even if 
the civil authorities accepted the presumption of death and even 
permitted the surviving consort to remarry, after an edictal cita- 
tion by the civil authorities and notifications in public newspapers. 

(b) An authentic death record must be sought. 

(c) If no authentic document of death is available, this defi- 
ciency should be supplied by the depositions, under oath, of trust- 
worthy witnesses testifying from their own personal knowledge, 
who knew the deceased and who are in agreement as to the place, 
cause of death, and other important circumstances. 

(d) If actual ocular witnesses of death are not available, hear- 
say evidence may be taken, provided it is reasonable and above 
suspicion. 

(e) Experience frequently proves that not even a hearsay wit- 
ness can be found. In such a case the proof of death must be 
arrived at from conjectures, presumptions, indications, and diverse 
circumstances, carefully and accurately verified by thorough in- 
vestigation. And thus from a multiplicity of findings, moral cer- 
titude may be attained or a prudent judgment may be formed 
affirming the death with probability, after the nature and impor- 
tance of the circumstances have been duly evaluated and their re- 
lationship to the fact of death established. 
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Wherefore, in individual cases it must be left to the prudent 
decision of the Bishop or his delegate to determine the amount 
of proof deducible from all the conjectures taken together. 


In Facto: Nothing has been heard from or concerning John H. 
White from the time of his disappearance on January 11, 1945. 
Every conceivable effort has been made to locate him, without suc- 
cess. There are no visual witnesses to his death. There is not even 
one who testifies that he or she heard of his death from another. 
All we can go on, unless Mary Jones is to be kept waiting forever 
for a decision as to her free state, is presumptive evidence. 

First of all, let it be stated at the outset that all the evidence in 
this case establishes beyond a shadow of a doubt that, if John H. 
White were today alive and able to do so, he would have returned 
to his wife and child. All the evidence agrees that a definite mental 
change occurred in John H. White after his discharge from the 
Army. Before he had been jovial and humorous and normal in 
every respect, but afterward he acted depressed, listless, melan- 
choly, etc. His moral character was of the best. He was regular 
in his religious duties and he went beyond the level of mere ob- 
ligation in religious matters, being accustomed to make retreats. 
His domestic life was above reproach. He loved his wife and 
“adored” his child. There were no quarrels of any kind. He 
had a happy home life. Hence there is no logical explanation why 
he should discontinue that happy home life, unless he were either 
dead or completely out of his mind. 

It is to be noted particularly that on three occasions John H. 
White, in remarks made to his wife, declared that he was medi- 
tating suicide as a “solution” to his problem. He declared that 
he was no help to his wife and child and that they would be better 
off without him. This mental depression increased and was quite 
acute in the days immediately preceding his disappearance. His 
condition was undoubtedly aggravated by a physical itch which 
he suffered and more immediately by an automobile accident in 
which he was involved and in which he wrecked the car he was 
driving. 

Several things about White’s disappearance indicate that he made 
deliberate preparation to depart and not return. He left his wal- 
let at home, something which he never did before. He could have 
taken twenty dollars with him but took only two dollars and left 
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the larger sum for his wife and child. He had access to money in 
the bank, but never tried to withdraw any of it. He took no belong- 
ings with him, no extra clothing. In fact he was wearing a shoe 
from which portions of the leather had been cut and which was 
hardly suited for survival in January weather. He had a letter to 
be mailed and this was posted in a section of Pittsburgh which is 
near the river and was far off the route to the employment office to 
which he declared he was going. It might be noted that his medi- 
tations on suicide tended toward “ jumping into the river.” 

Even supposing there had been any rift between John White and 
his wife, it might be expected that he would at least contact his rela- 
tives sometime during his long absence, since he was on the best 
of terms with them. Yet we have obtained the testimony of all 
of them and they agree in the belief that he is dead. All the rela- 
tives are convinced that if he were living he would contact some 
one of them. 

It should also be observed that on October 6, 1944, a few months 
before his disappearance, John White drew up a will in his own 
handwriting, leaving all his possessions to his wife. This would 
tend to indicate that he was on the best of terms with her. If such 
had not been the case, certainly he would have changed the will 
prior to his disappearance, that is, supposing that he planned to 
disappear. 

It should be stressed that, in the present case, efforts far beyond 
the average were made to locate the missing person. A dodger, 
with his picture and description, was circulated among all the 
American Legion Posts in the United States and its possessions. 
Institutions of all kinds around Pittsburgh and throughout the 
country were contacted. State and local police officers were noti- 
fied. The F.B.I. in Washington was alerted. A radio program, 
which has a nation-wide audience, featured this disappearance on 
one of its programs. This alerted millions of people throughout 
the country to the plight of Mrs. White and the absence of her 
husband. 

We feel likewise that it should be stressed that all of this investi- 
gation was done tempore non suspecto, that is, at a time when Mary 
White, fully in love with John White, had no notion of another 
marriage but was intent upon effecting the return of her absent 
husband. 
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It should be stressed likewise that the F.B.I. Office in Washing- 
ton had the fingerprints of John H. White from his service with 
the armed forces and that these fingerprints were on file in Wash- 
ington throughout the entire period of his disappearance, even up 
to the present time. This fact is possibly the most important single 
item in the chain of proof which leads one to the conclusion that 
John H. White must be presumed dead. 

Furthermore, White was in love with his wife and child: he had 
every reason to return to them unless prevented. He could be 
prevented only by his own death or by being out of his mind. 
We have given considerable thought to this latter alternative, 
namely, whether John H. White is simply living somewhere out 
of his mind and unaware of his own identity. We feel morally cer- 
tain that such is not the case, for the following reason. If John 
White were in such a deteriorated mental or physical condition 
as to be unaware of his own identity, and wandering about the 
country, we feel that unquestionably he would by now be an in- 
mate of some institution. It is not likely at all that he would be 
abroad and on his own in such a condition. And if he were such 
an inmate, the first thing that the officials of the institution would 
do would be to try to ascertain his true identity. His fingerprints 
would have been taken long ago and sent to Washington for com- 
parison with the file of fingerprints of known individuals. In that 
case his true identity would have been established, since the fin- 
gerprints of John White have been on file in Washington through- 
out the whole period of his disappearance. 

It might likewise be argued that if White had died and had 
remained unidentified, the prints of the corpse would have been 
taken and sent to Washington for identification. That consider- 
ation is true and merits our attention. There is also the possibility 
that the corpse, when recovered, might have been in such a state 
of decomposition that identifiable fingerprints would have been 
unavailable. This may very well have been the case if John White 
had carried out his idea of relieving his wife and child of the 
“burden ” by jumping in the river. With this in mind, Mary White 
and her associates caused all the coroners on the Ohio river down 
to the point of its junction with the Mississippi river to be no- 
tified and alerted for possible discovery of John H. White’s body. 
This phase of the investigation must also be noted. It disclosed 
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that several bodies which had been recovered in various stages 
of decomposition during the winter of 1945 from the river could 
not be identified. 

A final consideration seems in order. It is the custom of any 
public institution which receives an unidentified individual to ascer- 
tain his name and address in order that he may be transferred to 
an institution of the city, county or state where his true residence 
is located. His identification is usually established through finger- 
prints and it is to be stressed that the prints of John H. White were 
on file with the F.B.I. in Washington from the earliest days of 
his disappearance. We believe, therefore, that if John White were 
alive today and a public charge in any institution, whether in his 
right mind or out of his mind, his true identification would be 
known. 

WHEREFORE, having conscientiously gathered all the evi- 
dence available and having weighed all the facts and circum- 
stances in the case, having only God before our eyes, acting as a 
delegate of His Excellency, the Most Reverend .............. 
BIO EL diacceckecesaes we hereby declare and decree that John 
White, husband of Mary Jones, is to be presumed dead and that 
the said Mary Jones, insofar as her union with John White is 
concerned, is now free to contract marriage with Robert Smith, 
a Catholic, always, however, with the understanding that if our 
presumption should prove untrue and it should develop that John 
H. White is actually alive, the said Mary Jones will be obliged 
in conscience to leave Robert Smith and return to John White. 

NE Sakenxcewedens , from the Hall of Sessions of the Tri- 
bunal, this 27th day of August, A.D. 1954. 


Bernarp A. S1ectz, T.O.R., J.C.D. 
Sr. Francis SEMINARY 
Loretto, PENNSYLVANIA 
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CANONICAL 


APOSTOLIC INDULGENCES 


The following is a translation of a document, issued by the 
Sacred Penitentiary, Office of Indulgences, on November 22, 1958, 
enumerating the Apostolic Indulgences to be gained, under the 
conditions and on the occasions mentioned, by those who possess 
objects which have been blessed by the Holy Father or by a 
priest who has been granted the appropriate faculty. 


AposToLic INDULGENCES 


WHICH THE SUPREME PONTIFF, POPE JOHN XXIII, DURING AN AUDIENCE 

GIVEN TO THE UNDERSIGNED CARDINAL POENITENTIARIUS MAIOR ON NOVEM- 

BER 22, 1958, BENIGNLY GRANTED TO THE FAITHFUL OF CHRIST WHO POS- 

SESS SOME OBJECT OF PIETY OR RELIGION BLESSED BY THE SUPREME 

PONTIFF OR BY A PRIEST HAVING THE POWER AND WHO SATISFY THE PAR- 
TICULAR CONDITIONS WHICH ARE REQUIRED 


INDULGENCES 


1. Anyone who is accustomed to recite at least once a week: the Do- 
minican corona or one of the other coronae of the Blessed Virgin Mary, or 
the rosary, or at least a third part of it, or the little office of the Blessed 
Virgin Mary, or at least vespers or a nocturn with lauds of the office of 
the dead, or the penitential or gradual psalms; or who is accustomed at 
least once a week to perform one of the “works of mercy,” for example, 
helping the poor, visiting the sick, giving catechetical instruction, praying 
for the living or the dead; or to be present at Mass, will gain—under the 
conditions of sacramental confession, holy Communion, and prayer for 
the intention of the Supreme Pontiffi—a plenary indulgence on the follow- 
ing feasts: Christmas, Epiphany, Resurrection, Ascension, Pentecost, Most 
Holy Trinity, Corpus Christi, Sacred Heart; the Purification, Annuncia- 
tion, Assumption, Birth, Immaculate Conception, Motherhood, Immacu- 
late Heart of the Blessed Virgin Mary, and Mary the Queen; the Birth of 
St. John the Baptist, both feasts of St. Joseph, Spouse of the Virgin 
Mother of God (March 19 and May 1); the holy Apostles Peter and 
Paul, Andrew, James, John, Thomas, Philip and James, Bartholomew, 
Matthew, Simon and Jude, and Matthias; and All Saints. 
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One who is in no way able to go to sacramental confession and holy 
Communion will nevertheless gain a partial indulgence of seven years on 
the individual days listed above, if he is contrite of heart and prays for 
the intentions of the Supreme Pontiff during a moderately long period of 
time. 

Moreover, anyone who performs some one of the above-mentioned works 
of piety or charity will obtain a partial indulgence of three years as often 
as he does so. 

2. Priests who are accustomed to celebrate the holy sacrifice of the Mass 
daily, unless prevented by a legitimate impediment, will obtain a plenary 
indulgence on the above-mentioned days, if they go to sacramental con- 
fession and pray for the intentions of the Supreme Pontiff. 

As often as they offer the holy sacrifice, they will gain a partial tn- 
dulgence of five years. 

3. One who is bound to the recitation of the divine office will gain a 
plenary indulgence by satisfying this obligation on the same feasts enu- 
merated above, if he also observes the conditions of sacramental confession, 
holy Communion, and prayer for the Supreme Pontiff. 

One who does this at least with contrite heart will gain a partial in- 
dulgence of five years each time. 

4, Anyone who recites the prayer Angelus Domini—Regina caeli in 
paschal time—or five Hail Marys if he is ignorant of these prayers, at 
dawn, at noon, and at evening, or as soon thereafter as he can; and like- 
wise anyone who recites the psalm De profundis or, if he does not know 
the psalm, the Our Father, Hail Mary, and the Requiem at the first hour 
of night will gain a partial indulgence of five hundred days. 

5. One who, on any Friday, piously meditates for a brief period upon 
the passion and death of our Lord Jesus Christ and devoutly recites the 
Our Father and Hail Mary three times will gain the same indulgence. 

6. Anyone who, having examined his conscience, detests his sins sin- 
cerely with a purpose of amendment and devoutly recites the Our Father, 
Hail Mary, and “Glory be to the Father” once in honor of the Most 
Holy Trinity or the “Glory be to the Father” five times in memory of 
the five wounds of our Lord Jesus Christ will gain an indulgence of three 
hundred days. 

7. Anyone who prays for the dying by reciting at least one Our Father 
and one Hail Mary for them will gain a partial indulgence of one hundred 
days. 

8. Finally, one who in articulo mortis devoutly commends his soul to 
God and, having properly confessed his sins and received holy Com- 
munion or at least being contrite, invokes the Most Holy Name of Jesus 
with his mouth if he can or at least in his heart, and patiently accepts 
death from the hand of God, as payment for sin, will gain a plenary in- 
dulgence. 
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MONITA 

1. Only the following objects are capable of receiving the blessing for 
the gaining of the Apostolic Indulgences: coronae, rosaries, crosses, cruci- 
fixes, small religious statues, sacred medals—provided that they are not 
of tin, lead, blown and hollow glass, or other similar material which can 
be easily broken or consumed. 

2. Images may not represent saints other than those who have been 
properly canonized or who are listed in approved martyrologies. 

3. In order to gain the Apostolic Indulgences, it is necessary that one 
carry upon his person or keep decently at home an object blessed by the 
Supreme Pontiff himself or by a priest who has the faculty. 

4. By the express declaration of the Holy Father, the concession of the 
Apostolic Indulgences in no way derogates from the indulgences which 
may have been otherwise granted by the Supreme Pontiffs for the prayers, 
pious exercises or works enumerated. 

Given at Rome, from the palace of the Sacred Apostolic Penitentiary, 
November 22, 1958. 

L. 5S. N. Carp. CaNAtt, 
Poenitentiarius Maior 
I. Rossi, a Secretis 
* x * * 7. 
NEW INDULGENCES 

On December 6, 1958, in an audience with the Cardinal Poeni- 
tentiarius, Pope John XXIII granted a partial indulgence of three 
hundred days to be gained by the faithful who with a contrite heart 
recite devoutly the following invocation: “O Jesus, King of love, 
I trust in Thy merciful goodness.” A plenary indulgence may be 
gained under the usual conditions by reciting this invocation for an 
entire month. 

The Sacred Penitentiary, Office of Indulgences, published a 
“ prayer for the Church of silence ” composed by Pope John XXIII, 
in a decree dated January 23, 1959. A partial indulgence of three 
years may be gained by the faithful who, contrite of heart, recite 
the prayer devoutly for the “ Church of silence.” 

A prayer in honor of the Eucharistic King has been composed by 
the Holy Father in preparation for the Eucharistic Congress to be 
held in Munich in 1960. On February 21, 1959, he attached a partial 
indulgence of ten years to its recitation, and a plenary indulgence 
to be gained, under the usual conditions, for reciting the prayer 
for an entire month. 
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VERNACULAR IN THE LITURGY 


The following is the text of various petitions, concerning the 
vernacular in the liturgy and other matters, submitted to the 
Sacred Congregation for the Propagation of the Faith on behalf of 
the ecclesiastical province of Agra in India, together with the re- 
sponses given by the Sacred Congregation on February 24, 1958: 


1. That at sung or low parochial Masses the proper minister or the 
celebrant himself may read the Epistle and Gospel in the vernacular 
language—facing toward the people, immediately after the chanting or 
reading of the same text in Latin. 


Affirmative. 


2. That at sung parochial Masses the congregation may chant the Kyrie, 
Gloria, Creed, Sanctus, and Agnus Dei in the vernacular language—in the 
case of the Gloria and Creed, after the Latin intonation by the celebrant. 

Affirmative. 


3. That all the lessons from holy Scripture in the Masses of the Sacred 
Triduum may be read in the vernacular language, except for the solemn 
chanting of the Passion, when this occurs. 


Affirmative. 


4. If the indult mentioned in No. 3 does not seem expedient: That at 
least the reading of the prophecies by the celebrant or by the proper 
minister may be done once only, in the vernacular. 


Nothing is to be added, since tt is already included in the third petition. 


5. That all the exorcisms in the rite of baptism may be translated and 
recited in the vernacular language; likewise that the minor “ Exorcism 
against Satan and the apostate angels” (Roman Ritual, tit. XII, cap. 3) 
and several other blessings of the Roman Ritual may be translated and 
recited in the vernacular, in a version to be approved by the Bishops, as 
has already been done for part of the Ritual. 

Negative with reference to the ezxorcisms, affirmative with reference to 
the blessings. 


6. That the Sacred Congregation of Rites may in its kindness compose 
a formula to be added to the Roman Ritual for the blessing of the tools 
of workingpeople, to be used on May 1, the feast of Saint Joseph the 
Worker; and that this blessing may be used in the vernacular language. 

Until other provision is made, the blessing ad omnia is to be used. 

7. That incensations may be permitted at low Masses which are cele- 
brated publicly with some solemnity on Sundays and feasts when Mass 
cannot be sung, provided that the Mass be served by at least two mini- 
strantes vested in surplice. 
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8. That Bishops may occasionally celebrate a Mass simpliciter cantata, 
without the assistance of priests. 

Affirmative. 

9. That the faithful who are poor and who are rarely able to eat meat 
may be dispensed from abstinence on Fridays. 

Affirmative. 

10. That bination may be permitted on the following feasts: Purifica- 
tion of the Blessed Virgin Mary, Annunciation, Saint Joseph the Worker, 
Sacred Heart of Jesus, Motherhood of the Blessed Virgin Mary, Immacu- 
late Conception, and Saint Francis Xavier. 

Affirmative. 

11. That a dispensation from the substantial form of marriage may be 
granted in case of true necessity and that this faculty may be delegated to 
missionaries. The faculty requested was once conceded to the Ordinaries 
of China by the Sacred Congregation of the Council (July 27, 1908). 

Transmitted to the Holy Office. 


oa ” * * * 
PAULINE PRIVILEGE * 

In a case submitted to the Holy See by His Excellency, the Most 
Reverend James L. Connolly, Bishop of Fall River, an unbaptized 
woman wished to embrace the Catholic faith and make use of the 
Pauline Privilege for the dissolution of her first marriage to an un- 
baptized man through the convalidatio of her attempted and exist- 
ing marriage to a baptized non-Catholic man. The latter was not 
willing to become a Catholic. 

The Bishop asked (a) whether, in virtue of a private reply of 
the Holy Office on November 11, 1949, he was able to grant a 
dispensation from the interpellations and from the impediments of 
mixed religion and, ad cautelam, disparity of cult, so that the Paul- 
ine Privilege might be used; and (b) whether in such cases local 
Ordinaries could permit the use of the Pauline Privilege and grant 
the necessary dispensations. 

In a response dated April 8, 1958, the Supreme Sacred Congre- 
gation of the Holy Office stated: 


* The replies of the Holy Office concerning the Pauline Privilege and con- 
cerning the impediment of spiritual relationship are summarized here through 
the kindness of the Bishop of Fall River and of the Rev. William A. Galvin, 
J.C. D., Vice-Officialis of the Tribunal of Fall River. 
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With regard to the petition of M. W., unbaptized and a prospective 
convert, for a dispensation from the requirement of interpellating, post 
baptismum, her legitimate husband, H. R., unbaptized, this Supreme 8S. 
Congregation, by virtue of faculties granted by His Holiness, Pope Pius 
XII, after careful consideration, herewith dispenses from further inter- 
pellations and, in addition, grants permission, with dispensations from the 
impediments of Mixed Religion, and ad cautelam, Disparity of Worship, 
as well as from crimen, can. 1075, n. 1, for the use of the Pauline Privilege, 
in order to convalidate the marriage attempted by the petitioner with C. 
W., a Protestant. 

In reply to Your Excellency’s second question, the Holy Office has 
decreed: 


“Recurrendum est ad S. Officium in singulis casibus.” 


In another case of the Pauline Privilege submitted by the same 
Ordinary, the petitioner had originally requested permission to use 
the Privilege in 1930. At that time a Judge Delegate of the Curia 
of Boston had recommended that the petitioner be allowed to make 
use of the Pauline Privilege. In the meantime the petitioner had 
decided not to marry but later, in 1954, he attempted marriage with 
a Catholic woman. 

The Bishop of Fall River asked whether he might allow the 
use of the Pauline Privilege to the petitioner on the basis of the 
original judgment of the Judge Delegate of Boston, in spite of the 
fact that there was no evidence of any interpellations having been 
made in 1930 and in spite of the inability to locate the petitioner’s 
first wife in 1957, when the case was presented again. 

The following is the dispositive part of the Holy Office’s reply, in 
which the dispensation from the original marriage was conceded to 
the petitioner: 





DISPENSATIONIS MATRIMONII 


Actis maturo examini subiectis, expletisque omnibus in casu explendis, 
die 4 novembris 1957 quaestio proposita est in hac Suprema S. Congre- 
gatione, quae ad dubium: “ Ad consilium praestandum sit Ssmo ut con- 
cedatur dmno J. W. documentum libertatis ita ut ipse coram Ecclesia 
valide et licite novas nuptias inire valeat cum catholica,” re iuxta certas 
statutas regulas discussa, respondendum decrevit: 

“ AFFIRMATIVE ” 


Ssmus D. N. D. Pius Divina Providentia Papa XII, Feria VIa die 8 
novembris 1957, de omnibus habita relatione benigne adnuere dignatus est 
pro gratia iuxta supra relatum Decretum. 

In praesenti concessione includitur quoque, quatenus opus sit, dispensatio 
ab impedimento criminis, de quo in can. 1075, n. 1. 


* * 





* * * 
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SPIRITUAL RELATIONSHIP 


In a case submitted to the Holy Office by the Most Reverend 
Bishop of Fall River, the petitioner, C. H., asserted that her mar- 
riage to F. M. was invalid by reason of the impediment of spiritual 
relationship. F.M.,a baptized Episcopalian, had acted as sponsor 
at the petitioner’s baptism in the Episcopal Church. The question 
was asked as follows: 


Assuming that F. M. was validly baptized and also that the baptism at 
which he acted as sponsor was a valid one and that he fulfilled the duties 
of a sponsor at the actual pouring of the water (which, indeed, have not 
been proved), could F. M., as a baptized Protestant and a formal adherent 
to a heretical sect, validly act as a sponsor at a baptism administered by 
a minister in a non-Catholic sect, and therefore did he contract the im- 
pediment of spiritual relationship with C. H.? Or, on the other hand, 
does §2 of canon 765 apply to a non-Catholic baptism as well as to one 
administered in the Catholic Church and therefore does it disqualify F. 
M. as a valid sponsor? 


The Congregation of the Holy Office replied on May 28, 1958: 
“ Matrimonium de quo in casu nequit nullum declarari ex capite 
impedimenti cognationis spiritualis.” 


FREDERICK R. McManus 

















392 THE JURIST 


CIVIL 


ADVANCED STUDY AND TAXATION 


A regular medical doctor undertook a series of studies in psy- 
chiatry to advance his knowledge of medicine. The tax court 
held in the case of John S. Watson that the cost of this advanced 
study was deductible under Section 1.1625 of the income tax regula- 
tions. This decision seems to stand alone and is the precedent in the 
field. Decided February 18, 1959. 


* * * * * 


FOURTH AMENDMENT 


A warrant for arrest does not include the right to search the 
premises upon which the arrest is made. In the case of Benge v. 
The Commonwealth, decided February 20, 1959, by the Supreme 
Court of Kentucky, it was held that the arresting officer could 
search the person of the one arrested for weapons, etc., but had no 
right to search the home in which he was arrested. 

* * ~ * * 
NUDISTS 

Following the lead of the New York courts, the Massachusetts 
Supreme Court has ‘eld that a motion picture about the life of 
nudists is not obscene and a violation of the Massachusetts law. 
The motion picture is to be permitted within the Commonwealth. 
Commonwealth v. Maniz, decided on January 22, 1959. 


* * + * * 


ROADBLOCKS 


The Florida Supreme Court has held that the establishment of 
roadblocks by the police department violates the Fourth,’ Fifth and 
Fourteenth Amendments of the Constitution. The court admitted 
that such roadblocks may do much good but that this good end does 
not justify an illicit means. Aronovitz v. The City of Miami, de- 
cided February 20, 1959. 


* 
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WILLS 


In the case of In Re Pavlinko Estate, the Pennsylvania Supreme 
Court has ruled that the requirements of the Wills Act must be 
complied with exactly. The testators were unable to read English 
and had reciprocal wills drawn for them by an attorney. The wills 
were not executed in the presence of the attorney and, when an 
attempt was made to execute them, each testator signed the wrong 
will. The court held that identity of disposition would not save the 
failure to comply with the Wills Act. Decided January 15, 1959. 


a * * * 7 
MULTIPLE INSURANCE COVERAGE 


The Supreme Court of South Carolina has ruled that there is 
nothing intrinsically wrong with carrying medical insurance with 
a multiple number of insurance companies. The insured in this 
case had himself covered by five different plans, and upon injury 
recovered from all of them. The court held that the insurance 
companies could protect themselves from such eventualities by 
merely inserting a clause in the contract of insurance. Batchelor 
v. the American Health Insurance Company, decided February 
5, 1959. 


* * * * * 


DOUBLE JEOPARDY 


In the case of Abbate v. the United States, decided March 30, 
1959, the United States Supreme Court held that the federal gov- 
ernment could prosecute the defendant for having dynamited the 
property of the telephone company although the defendant had 
been found not guilty in an Illinois court of a like crime under the 
Illinois statutes. The Act was the same in both cases, but the 
criminal law violated was different and hence there was no double 
jeopardy. 

In the case of Bartkus v. Illinois, the United States Supreme 
Court decided on April 30, 1959, that the defendant could be tried 
by the State of Illinois for the robbery of a federally insured deposit 
and loan association although the defendant had been previously 
acquitted of violating a federal criminal statute by the same iden- 
tical robbery. 
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In the case of the State v. Wilson, the Supreme Court of Arizona 
held that the defendant could be tried for a criminal homicide after 
having been found not guilty of simple assault and battery. These 
cases arose out of the same action wherein there was a lapse of 
time before the death of the defendant’s adversary. The court 
held that the two offenses must be the same both in law and in 
fact. The crimes of assault and battery and of unlawful homi- 
cide are not the same in law. Decided February 25, 1959. 


* * * * * 


CRIME COMIC BOOKS 


The California District Court of Appeals of the Second District 
has upheld a Los Angeles ordinance prohibiting the sale of crime 
comic books. The court held that the legislature was not capricious 
in its act, since the danger to youth arising from crime comic books 
was indicated by the facts which have arisen in the district. Katzer 
v. the County of Los Angeles, decided February 25, 1959. 


JoHN J. McGratu 














Chranirle 


Archbishop William O’Brien, Auxiliary to the Archbishop of Chicago and 
head of the Catholic Church Extension Society, celebrated his Silver Jubilee 
as a Bishop on April 25. 

* * * . * 

Two Brooklyn priests have been named Auxiliary Bishops to Bishop Mc- 
Entegart of Brooklyn. They are the Most Reverend Charles Mulrooney and 
Joseph Denning. Both Bishops were consecrated on April 22. 


. * - * + 
Bishop Joseph Willging, the first Ordinary of Pueblo, died. 
* ~ * © . 


Monsignor John McCarthy of New York has been appointed an assistant 
director of NCWC Catholic Relief Services. 


* 2 " * * * 
On March 24 the first diocesan Synod of the Diocese of Joliet was held. 
* + . » * 


Pope John XXIII has made the Pontifical Commission for Motion Pictures, 
Radio and Television a permanent office of the Holy See attached to the 
Papal Secretariat of State. 

* > . - » 

Mrs. Dwight Eisenhower, wife of President Eisenhower, received an honorary 

Doctor of Laws degree from St. Joseph’s College, Emmitsburg, Md. 
+ e o = * 


Monsignor McDonald, Rector of The Catholic University of America, 
blessed the new campus radio station at ceremonies inaugurating the student 
project. 

* * * * * 

Bishop-elect Robert Tracey of Lafayette, La., has been named Auxiliary 
Bishop to Bishop Schexnayder, of Lafayette. 

* « * > . 

The first Synod of the Archdiocese of Hartford was held on April 15 by 
Archbishop Henry J. O’Brien. 

* 4 * 4 . 

The Superior General of Maryknoll, the Most Reverend John Comber, 
has been consecrated Titular Bishop of Foratiana. 

€ * * * * 


The Very Rev. John Byrne, C.PPS., of Dayton, Ohio, was elected Pro- 
vincial of the American Province of the Society of the Precious Blood. 
* * * * * 
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The Rev. James Tucek, head of the Rome bureau of the NCWC News 

Service, has been named a Papal Chamberlain by Pope John XXIII. 
* * + * x 

His Eminence, Amleto Cardinal Cicognani, has been named a member of 

the Pontifical Commission for the State of Vatican City. 
* * * « 2 

The Rev. Platon Kornyljak, Chancellor of the Byzantine Rite Apostolic 
Exarchy of Philadelphia, has been named Apostolic Exarch for the Ukrain- 
ians of the Byzantine Rite in Germany. 

* * * * * 

The Rev. Gilbert Hartke, O.P., head of the graduate Drama Department 
at The Catholic University of America, has been appointed by President 
Eisenhower to an advisory committee for building a National Cultural Center 
in Washington, D.C. 

* * * + < 

The Very Rev. Firmin Schmidt, O.F.M. Cap., Superior of the Capuchin 
College in Washington, D.C., has been named Prefect Apostolic of Mendi, 
South Hills, New Guinea. ; 
* * * * + 

The Distinguished Public Service Award has been awarded by the United 
States Navy to the Very Rev. Theodore Hesburgh, C.S.C., President of the 
University of Notre Dame. 

“ + * * * 


A recent study shows that there are 17,000 living alumni of The Catholic 
University of America. Of these, 58 are members of the hierarchy of the 
United States; 150 are teachers in 48 major seminaries; 350 are priests with 
doctoral degrees in Canon Law; more than 75 hold administrative positions 
in Catholic Charities; and finally, more than 40 alumni are presidents of 
institutions of higher education. There are 86 houses of study of religious 
institutes of men and women grouped around the University. Of these houses 
of study, 55 are communities of men religious. 

+ ok * * * 


On February 18, 1959, Pope John XXIII appointed the following Cardinals 
to the Pontifical Commission for the Interpretation of the Code of Canon 
Law: Marcello Mimmi, Amleto Giovanni Cicognani, Francesco Roberti, and 
Andrea Jullien. 

+ + * « * 

The following dissertations were published during the past year and sub- 
mitted to the Faculty of the School of Canon Law, The Catholic University 
of America, by candidates for the degree of Doctor of Canon Law: 


Natural Law and Positive Law, by the Rev. Raymond F. Bégin, J.C.L. 


A Study of the Juridic Status of Laymen in the Writing of the Medieval 
Canonists, by the Rev. Ronald J. Cox, J.C.L. 
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The Provisions of the Decree Spiritus Sancti Munera: The Law for the 
Extraordinary Minister of Confirmation, by the Rev. Henry J. Dziadosz, J.C.L. 

Interpretation of Rescripts, by the Rev. Bernard C. Gerhardt, J.C.L. 

The Concept of Public Order, by the Rev. John H. Hackett, J.C.L. 

Canonical Relations between the Bishops and Abbots at the Beginning of 
the Tenth Century, by the Rev. Charles W. Henry, O.8.B., J.C.L. 

The Postulancy, by the Rev. James D. McGuire, O.R.S.A., J.C.L. 

Disqualifications of Electors in Ecclesiastical Elections, by the Rev. Timothy 
Mock, C.M.M., J.C.L. 

The Canonico-juridical Status of a Communist, by the Rev. Richard J. 
Murphy, O.M.I., J.C.L. 

Parochial Relations and Co-operation of the Religious and the Secular 
Clergy, by the Rev. David O’Connor, M.SSS.T., J.C.L. 

Canon 16, by the Rev. Michael J. Regan, J.C.L. 

The Laws of the State of New Mexico Affecting Church Property, by the 
Rev. Manuel J. Rodriguez, J.C.L. 


Romageus W. O’Brien, O.Carm. 
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